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In the United States District Court for the North-

ern District of California, Southern Division.

No. 18594-S.

In the Matter of

J. F. COLLINS, a Bankrupt.

E. C. STEEET, as Trustee of the Estate

of J. F. Collins, a Bankrupt,

Petitioner and Appellant,

vs.

PACIFIC INDEMNITY COMPANY, a Corpora-

tion,

Respondent and Appellee.

PETITION FOR ORDER REQUIRING PA-
CIFIC INDEMNITY COMPANY TO TURN
OYER CERTAIN MONEYS TO THE TRUS-
TEE.

The petition of E. C. Street respectfully shows:

1. That on or about the 26th day of November,

1930, by the consideration of the United States Dis-

trict Court for the Southern Division of the North-

ern District of California, J. F. Collins was duly

adjudged bankrupt upon a petition filed against

him on the 8th day of October, 1929; whereupon

the administration of said estate was duly referred

to Burton J. Wyman, Esq., Referee in Bankruptcy,

before whom such proceedings were had as that

thereafter, to wit, on the 7th day of January, 1931,

your petitioner was duly appointed trustee of the

bankrupt's estate and effects, thereupon qualifying

as such ; and your petitioner ever since has been and
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now is the duly qualified and acting trustee of said

estate in bankruptcy.

2. That the respondent Pacific Indemnity Com-

pany is and at all of the times herein mentioned has

been a duly organized and [1*] existing corporation

3. (a) That on or about the 25th day of Sep-

tember, 1929, the respondent received from the

bankrupt and of the assets of the bankrupt estate

the sum of $1,093.40 in cash.

(b) That on or about the 22d day of October,

1929, the respondent received from the bankrupt

and of the assets of the bankrupt estate the sum

of $6,327.77 in cash.

(c) That on or about the 24th day of December,

1929, the respondent received from the bankrupt

and of the assets of the bankrupt estate the sum of

$16,038.58 in cash.

4. That prior to and at the time said respondent

received said sums of money said J. F. Collins was

insolvent and said respondent at the time it re-

ceived said money knew that said J. F. Collins was

insolvent.

5. That respondent did not receive said money
from said J. F. Collins in the ordinary and usual

course of business or transactions conducted by said

J. F. Collins.

WHEEEFORE, said petitioner prays for an

order requiring respondent to appear and show

cause why it should not be ordered to pay to peti-

tioner for the accomat of the estate of said J. F.

*Page numbering appearing at the foot of page of original certified

Transcript of Record.
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Collins the sum of $23,459.75, and that after due

proceedings had and taken said respondent be re-

quired to pay said sum to petitioner.

CLARENCE A. LINN
Attorney for Petitioner.

[Duly Verified]

[Endorsed] : FHed Feb 25 1931 Burton J. Wy-
man, Referee in Bankruptcy. [2]

[Title of Court and Cause.]

ANSWER OF PACIFIC INDEMNITY COM-
PANY TO TRUSTEE'S PETITION FOR
TURNOVER ORDER, AND ORDER TO
SHOW CAUSE THERIiON.

Comes now. Pacific Indemnity Company, a cor-

poration, and answers the petition of E. C. Street,

Trustee in Bankruptcy, verified February 25, 1931,

which petition prays for an order requiring re-

spondent to pay to said Trustee in Bankruptcy the

sum of $23,459.75, and answers the order to show

cause issued upon said petition, and respectfully

shows

:

Answering the allegations in paragraph 3 of said

petition contained:

Respondent denies that on or about September

25, 1929, or at any time, respondent received from

the bankrupt of the assets of the bankrupt estate

the sum of $1,093.40, or any sum, in cash, or other-

wise, or at all.

Respondent denies that on or about October 22,
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1929, or at [3] any time, the respondent received

from the bankrupt, or of the assets of the bankrupt

estate, the sum of $6,327.77, or any sum, in cash,

or otherwise or at all.

Respondent denies that on or about December 24,

1929, or at any time, respondent received from the

bankrupt, or of the assets of the bankrupt estate,

the sum of $16,038.58, or any sum, in cash, or other-

wise or at all.

Respondent has no information or belief on the

subject sufficient to answer the allegations of para-

graph 4, on page 2, line 8, of said petition, and

placing its denial upon that ground, respondent

denies that prior to, or at the time in said paragraph

referred to, or at any time in said petition men-

tioned, said J. F. Collins was insolvent. Respondent

denies that on the 25th day of September, 1929,

respondent knew that said J. F. Collins was in-

solvent.

Answering the allegations in paragraph 5 of said

petition contained, respondent denies that it did

not receive the moneys in said paragraph referred

to from said J. F. Collins in the ordinary and usual

course of business or transactions conducted by

said J. F. Collins, and in this connection respond-

ent denies that the moneys referred to in paragraphs

3 (b) and 3 (c) of said petition were received by

said respondent from said bankrupt at all, and

as to the moneys referred to in paragraph 3 (a),

to-wit, the sum of $1,093.40, respondent alleges that

on the 25th day of September, 1929, the said sum
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of $1,093.40, and the whole thereof, was moneys

which had been paid by the County of Alameda

under the contract herein referred to, and that at

said time said moneys and the whole thereof was

held in trust for the purpose of meeting and paying

payrolls which were then earned, owing and unpaid

for labor upon the said contract herein referred to,

and that said moneys were [4] delivered to respond-

ent, and respondent did disburse the said moneys

and the whole thereof in pajrment of said payrolls

above referred to.

Further answering said petition and order to show

cause, this respondent respectfully shows that in

the month of June, 1929, the County of Alameda,

State of California, acting by and through its

Board of Supervisors duly authorized, did enter

into a contract with said J. F. Collins, whereby said

bankrupt agreed to do certain road work for a

stipulated price. Respondent executed its indem-

nity bond guaranteeing the performance of said

work by said bankrupt, and said bankrupt did ex-

ecute an instrument of assignment dated June 21,

1929, whereby said bankrupt did assign unto re-

spondent as indemnity against the liability so as-

sumed, or to be assumed, by respondent in the writ-

ing of said indemnity bond, all moneys that would

become payable to said bankrupt by said County

of Alameda under the said contract. That on or

about the 25th day of September, 1930, said bank-

rupt abandoned the contract, and the work con-

tracted to be performed by said bankrupt was
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thereupon carried forward by respondent, and was

completed by respondent after the filing of the peti-

tion in bankruptcy herein. That from time to time

as said work was performed by respondent, the

County of Alameda paid to respondent progress

payments, to-wit, the sum of $5,812.07 was paid by

the County of Alameda to respondent on or about

October 22, 1929 ; the sum of $16,038.58 was paid by

said County of Alameda to respondent on or about

December 24, 1929; and the sum of $515.00 was paid

by said County of Alameda to respondent on or

about January 6, 1930. That respondent performed

and completed the work so contracted to be done

by said bankrupt according to the terms of said

contract and to the satisfaction of said County of

Alameda, and said respondent did expend and pay

out for materials and labor [5] used in the perform-

ance of said work all moneys received from the

County of Alameda or from said bankrupt, and

said respondent did expend and pay out for labor

and materials used in the performance and com-

pletion of said contract all moneys referred to in

the said petition of the Trustee in Bankruptcy

herein.

WHEREFORE, respondent prays that said

Trustee in Bankruptcy take nothing by his said

petition, and that the order to show cause be dis-

charged, and for its costs, and such other relief as

may be equitable.

MILTON NEWMARK
Attorney for Pacific Indemnity Company
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United States of America

State and Northern District of California

City and County of San Francisco.—ss.

E. L. STOCKWELL, being first duly sworn, de-

poses and says that he is an officer, to-wit, a Vice

President, of Pacific Indemnity Company; that he

has read the foregoing Answer, knows the contents

thereof, and that the same is true, excepting as

to such matters therein denied upon information

and belief, and as to those matters he believes it to

be true.

E. L. STOCKWELL

Subscribed and sworn to before me this 21st day

of October, 1932.

W. W. HEALEY
Notary Public in and for the City and County

of San Francisco, State of California.

[Notarial Seal]

[Service Admitted]

[Endorsed] : Filed Nov 15 1932 Burton J. Wy-
man, Referee in Bankruptcy. [6]

J

In the Southern Division of the United States

District Court for the Northern District

of California.

No. 18594-S In Bankruptcy

IN THE MATTER OF
J. F. COLLINS, Bankrupt
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EEFEREE'S CERTIFICATE ON PETITIONS
FOR REVIEW OF REFEREE'S ORDER

To the Honorable A. F. St. Sure, judge of the

United States District Court for the Northern

District of California:

I, Burton J. Wyman, the referee in charge of

this proceeding, do hereby certify and report as

follows

:

That during the course of the herein proceedings,

the referee made the following order:

*'ORDER DETERMINING TITLE TO CER-
TAIN MONEYS

"The petition of E. C. Street, the trustee

in bankruptcy herein, praying for an order

requiring the Pacific Indemnity Company to

turn over to said trustee for the account of the

estate of the above named bankrupt, the sum
of $23,459.75, having come on for hearing on

the date fixed in the order to show cause based

upon and served in connection with said peti-

tion, to-wit, on the 3rd day of March, 1931, and

said hearing having been from time to time

continued during the pendency of a petition

for review and an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit,

from the referee's order declining to assume

jurisdiction, Clarence A. Linn, Esq., appearing

on behalf of the respondent. Pacific Indemnity

Company, (it having been adjudged in said

appeal proceedings that the referee should as-



10 E. C. Street, Trustee, etc. vs.

sume jurisdiction over the [7] same) and oral

and documentary evidence, including a stipula-

tion as to the facts, and concerning the issues

raised by said petition and said respondent's

answer thereto, and briefs having been filed

herein and the matter having been submitted

to the referee for his decision, the referee finds

as follows:

''FINDINGS OF FACT.

''That on the 11th day of June, 1929, the

herein bankrupt J. F. Collins, entered into a

contract with the County of Alameda, acting

by and through its board of supervisors by the

terms of which said contract said J. F. Collins,

as contractor, undertook and agreed to improve

a portion of the Hayward-Redwood Canyon

Road, being known as County Road No. 7355,

southerly from the westerly end of Pinehurst

Road, all in Eden Road District, the considera-

tion therefor being the sum of |23000.00.

"That as a part of said contract with said

County of Alameda, as aforesaid, and on the

said 11th day of June, 1929, said J. F. Collins

furnished a bond in the sum of $23000.00 to

and in favor of the said County of Alameda,

in which said bond said J. F. Collins was

named as principal, and Pacific Indemnity Com-

pany, a corporation, was named as surety, and

by the terms of which, said principal and said

surety bound themselves and each one thereof,
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that said J. P. Collins would furnish all neces-

sary labor, materials, and mechanical work-

manship required for the improvement of the

aforesaid road, and would furnish all the work

and materials necessary therefor in accordance

with the plans and specifications on file in the

office of the clerk of the board of supervisors,

said bond, among other things further pro-

viding that if said J. F. Collins should well

and truly carry out, execute and perform all

things by said J. F. Collins to be carried out,

executed and performed according to the terms

and conditions of the said contract, then the [8]

obligation under said bond should become null

and void otherwise to remain in full force and

effect.

''That also as a part of said contract, and

on the said 11th day of June, 1929, said J. F.

Collins furnished another bond in the sum of

$23,000.00 in which said last mentioned bond,

said J. F. Collins was named as principal, and

Pacific Indemnity Company, a corporation,

was named as surety, and by the terms of

which, said principal and said surety bound

themselves and each one thereof, that said

J. P. Collins would furnish all necessary labor,

materials, and mechanical workmanship re-

quired for the improvement of the aforesaid

road, and would furnish all the work and mate-

rials necessary therefor in accordance with the

plans and specifications on file in the office of
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the clerk of the board of supervisors, said

bond, among other things further providing

that if said J. F. Collins should well and truly

carry out, execute and perform all things by

said J. F. Collins to be carried out, executed

and performed according to the terms and

conditions of the said contract, then the obliga-

tion under said bond should become null and

void otherwise to remain in full force and

effect.

''That also as a part of said contract, and on

the said 11th day of June, 1929, said J. F.

Collins furnished another bond in the sum of

$23,000.00 in which said last mentioned bond,

said J. F. Collins was named as principal, and

said Pacific Indenity Company, a corpora-

tion, was named as surety, and by the terms of

which said principal and said surety, bound

themselves and each one thereof, unto all mate-

rial men who might furnish material or sup-

plies to said contractor, J. F. Collins, for the

said contracted work to be done, and all me-

chanics and [9] laborers who might furnish

work and labor of any kind and nature, said

bond being given persuant to an Act of Legis-

lature of the State of California, entitled 'An

Act to secure the payment of the claims of

persons employed by contractors upon public

works, and the claims of persons who furnish

materials, supplies, teams, improvements or

machinery used or consummed by such con-
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tractors in the performance of such works, and

prescribing the duties of certain public officers

with respect thereto/ and act amendatory

thereof.

''That upon the date of the giving of said

bonds by said contractor, J. F. Collins, and in

which the said Pacific Indemnity Company, a

corporation, were surety as aforesaid, to-wit

on the said 11th day of June, 1929, said J. F.

Collins, as a part of his application to said

Pacific Indemnity Company for contract bond

and agreement of indemnity, entered into an

agreement with the said Pacific Indemnity

Company, wherein and whereby, as a part of

said agreement said J. F. Collins stipulated

as follows:

" 'If any maintenance or guarantee of the

work, after completion, is provided for in the

contract, for a term exceeding one year, for

which either the contract bond or any separate

bond which may be executed is liable, the

indemnitor (s) agree to pay the Company in

advance for the entire term of said maintenance

guarantee a premium, calculated at the rate

of $ per $1,000, computed on the entire

amount of the contract price. The contract

premium, if there be no maintenance or guar-

antee, will be paid, as above, until the Company
shall be discharged or released from any and

all liability and responsibility upon said bond,

and all matters arising therefrom, and com-
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petent [10] written legal evidence of sucIl dis-

charge or release satisfactory to the Company,

is served thereon at its Home Office in the City

of Los Angeles, California. Where the contract

bond covers any maintenance or guarantee of

the work, the contract premium will be paid,

as above, only until the indemnitor (s) furnish

the Company with like evidence of the comple-

tion of the contract, which will be the com-

mencement date of maintenance and main-

tenance premium.

'''SECOND: The indemnitor (s) will per-

form all the conditions of said suretyship and
|

any and all renewals and extensions thereof;

and will at all times indemnify and keep in-

demnified the Company (and/or its co-surety

(ies) and/or its reinsurer (s), if any), and

hold and save it harmless from and against any

and all damages, loss, costs, charges and ex-

penses of whatsoever kind or nature, including

counsel and attorney fees, whether incurred

under retainer of salary or otherwise, which it

shall or may at any time sustain or incur by

reason or in consequence of its suretyship or

procurement of suretyship, or which it may
sustain or incur in connection with any litiga-

tion, investigation, collection of premimns, or

other matter connected with such suretyship,

including any suit instituted to enforce the

obligations of this agreement of indemnity;

and the indemnitor (s) will place the Com-
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pany, (and/or its co-surety (ies) and/or its

reinsurer (s), if any), in funds to meet every

and all damages, loss, costs, charges and ex-

penses of whatsoever kind and nature before

the Company shall be required to pay the same.

In any accounting which may be had between

the undersigned and the Company, the Com-

pany shall be entitled to charge for any and

all disbursements in and about the matters

herein contemplated made by it in good faith,

[11] under the belief that it is or was liable

for the sums and amounts so disbursed, or that

it was necessary or expedient to make such dis-

bursements, whether or not such liability, neces-

sity or expediency existed.

'* 'The indemnitor (s) further agree that in

the event of their failure to pay any premium
charge when due, said premium shall forthwith

be payable out of any fund then due or there-

after to become due from the obligee on account

of the above mentioned contract covered by the

bond, and upon the delivery to the obligee of

a copy of this agreement with a notice of the

non-payment of said premium, the obligee is

authorized and directed to apply the fund as

it accrues or so much thereof as may be neces-

sary in payment of said premium and interest,

costs, charges, expenses and attorney's fees

pursuant to this agreement.
'' 'THIRD: That for the better protection of

the said Company, and as of the date hereof,
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the undersigned indemnitor (s) who are named

as principal (s) in said bond do hereby assign,

transfer and convey to the said Company all

rights, title and interest in and to all the tools,

plant, equipment and materials of every nature

and description that the said principal (s) may
now or hereafter have upon said work, or in

or about the site thereof, or used in connection

with the work and located elsewhere, including

as well materials purchased for or chargeable

to said contract, which might be in process of

construction or storage elsewhere, or in trans-

portation to said site, hereby assigning and

conveying also all rights in and to all sub-con-

tracts, which have been, or may hereafter be

entered into, and the materials embraced there-

in, and the said principal (s) authorize and

empower said Company, its authorized agents

or [12] attorneys, to enter upon and take pos-

session of such tools, plant, equipment, mate-

rials and sub-contracts, and enforce, use and

enjoy such possession, upon the following con-

ditions, viz: This assignment shall be in full

force and effect as of the date hereof: (1)

Should the said principal (s) fail to pay any

premium charge when due, or should they fail

or be unable to complete, in accordance with

its terms, any contract covered by a bond of

this Company, or in the event the said prin-

cipal (s) abandon the work under, or fail to

comply with the terms or conditions of, any
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such contract. (2) If the said principal, being

an individual, dies, absconds, is a fugitive

from justice or is convicted of a felony. (3)

If the principal (s) fail to pay bills incurred

on the work, when they become due and pay-

able, whether the Company may be liable for

such bills or not. (4) If any proceedings are

brought against the principal (s) alleging

that they are insolvent, or if any receiver or

trustee for the benefit of creditors is appointed,

whether such principal (s) are insolvent or not.

(5) If any proceedings are brought which de-

prive the principal (s) of the use of any part

of the equipment used in connection with the

work under their contract so as to hinder, delay

or impede the normal and satisfactory progress

of the work.

'''FOURTH: That the said Company, as

surety on said bond, as of this date, shall be

subrogated to all rights, privileges and prop-

erties of the principal (s) in said contract, and

said principal (s) do hereby assign, transfer

and convey to said Company all the deferred

payments and retained percentages arising out

of this contract, and any and all monies and

properties that may be due and payable to

said principal (s) at the [13] time of the

happening of any of the occurrences mentioned

in clauses one, two, three, four and Ave of the

next preceding paragraph, or that may there-

after become due and payable to said principal

(s) on account of this contract or on account of



18 E. C. Street, Trustee, etc. vs.

extra work or materials supplied in connection

therewith, hereby agreeing that all such monies

and the proceeds of such payments and prop-

erties shall be the sole property of the said Com-

pany, and to be by it credited upon any loss,

damage, charge and expense sustained or in-

curred by it as above set forth under any bond

of suretyship it has executed for the under-

signed principal (s). This agreement shall not,

nor shall acceptance by the Company of pay-

ment for its suretyship, nor agreement to ac-

cept, nor acceptance by it at any time of other

security, nor assent by it to any act of the in-

demnitor (s), or of any person acting on be-

half of the undersigned in any way abridge,

defer or limit its rights to be subrogated to

any right or remedy, nor limit or abridge any

right or remedy which the Company otherwise

might or may have, acquire, exercise or enforce,

nor create any liability on the part of the

Company which would not exist were this

agreement not executed.
u 'pip^TH: Any security taken by the Com-

pany, in connection with said bond, including

the assignment of monies coming due from the

contract, and the assignment of equipment and

materials used on or in connection with such

contract, may be held by the Company, as a

protection against any bond heretofore or here-

after executed by the Company on behalf of
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the undersigned principal (s), and tlie Com-

pany may sell or realize upon the said colla-

teral at its discretion, at public or private sale,

and with or without notice to the indemnit-

or (s) of the time or place [14] of such sale,

for the purpose of protecting itself against

any claim, demand or loss under the said bond,

or any other bond so outstanding, and, after

indemnifying itself fully for any loss incurred

on any bond issued at the request of the said

principal (s), any balance, after such reim-

bursement, shall be paid to said principal (s),

after all liability of the Company has ceased

to exist under said bond or bonds.

'' 'SIXTH: That upon the making of any

demand, or the giving of any notice, or the in-

stitution of any action or proceeding upon any

claim, or preliminary to determining or fixing

any liability which the Company may be called

upon to discharge, by reason of such surety-

ship, the indemnitor (s) will immediately no-

tify the Company thereof, in writing, at its

Home Office in the City of Los Angeles, Cali-

fornia.
'^ 'SEVENTH: That it shall not be neces-

sary for the Company to give the indemnit-

or (s) notice of any act, fact or information,

coming to the notice or knowledge of the

Company, concerning or affecting its rights

or liability under said suretyship, or the rights

or liability of the indemnitor (s) hereunder,
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notice of all such being hereby expressly

waived. Any modification, amendment or ex-

tension by the Company of the suretyship

herein applied for, or its assent to any such

modification, amendment or extension thereof

shall not in any wise affect the liability of the

indemnitor (s) hereunder and such liability

shall extend to any and all bonds issued by the

Company in connection with or as a result of

this suretyship.

'"EIGHTH: The indemnitor (s) agree to

accept vouchers or affidavits of any loss paid

by the Company under the bond herein applied

for, together with vouchers or affidavits of

payment of all costs whatever, incurred by the

Company in adjusting such [15] loss, or in

completing said contract, as conclusive evi-

dence against the indemnitor (s) of the fact

and extent of the indemnitor's liability, here-

under to the Company.

'''NINTH: That the Company shall have

the exclusive right for itself, and for the in-

demnitor (s), to decide and determine whether

any claim, demand, liability, suit, action, order,

judgment or adjudication, made or brought

against the Company and/or principal on said

bond, jointly or severally, shall or shall not

be defended, tried or appealed and its decision

shall be final, conclusive and binding upon the

indemnitor (s), and any order, judgment or

adjudication made, entered or affirmed as a
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result thereof, or any loss, cost, charge, expense

or liability thereby incurred, sustained or paid,

shall be borne by the indemnitor (s) and the

indemnitor (s) especially consent thereto.

^' 'TENTH: That in event any claim is filed

with the Company on the bond herein applied

for, or if any suit is brought against the Com-

pany on said bond or in connection therewith,

the indemnitor (s) hereby covenant and agree

to immediately on demand deposit with the

Company in current funds an amount sufficient

to indemnify it up to the full amount claimed

or sued for.

'^ 'ELEVENTH: That no act or omission

of the Company in modifying, amending, limit-

ing or extending any instrument executed by the

Company and no assent or refusal to assent by

the Company to any modifications, amend-

ments, limitations or extensions of the original

contract or any supplemental or other agree-

ments whatever, shall in any wise aifect the

liability of the indemnitor (s) hereunder, nor

shall the indemnitor (s) be released from ,this

obligation by reason thereof; and it is [16]

further agreed that the Company may alter,

change, modify, amend, limit or extend any

instrument and may execute renewals thereof,

or other and new obligations in its place or in

lieu thereof, or may assent to such alterations,

changes, modifications, amendments, limitations

or extensions of any instrument without notice
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to tlie indemnitor (s), notice being expressly

waived, and in such case the indemnitor (s)

shall be liable to the Company as fully and to

the same extent on account of any such

changed, modified, limited or extended instru-

ment or such renewals thereof, or other or new
obligations in its place or in lieu thereof, as

fully as if such instrument were described at

length herein.'

"That on the 17th day of September, 1929,

the application for contract bond and agreement

of indemnity containing the portion herein just

above quoted was recorded in the office of the

County Recorder of said Alameda County in

liber 2187, page 369, official records thereof.

"That on or about the 25th day of September,

1929, it became known to the said Pacific In-

denmity Company, that the said J. F. Collins

was not going to complete his contract with

said County of Alameda, and thereupon said

Pacific Indemnity Company, commencing on or

about the 25th day of September, 1929, took

over the contract and carried the same on to

completion in the name of the said contractor,

said Pacific Indemnity Company however fur-

nishing the materials and labor from said last

mentioned date until the completion of said

contract. That said Pacific Indemnity Com-

pany received the following sums of money in

consideration for the work performed as afore-

said.
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''From the bankrupt on September

25, 1929 $ 1,093.04

[17] "From the County of Ala-

meda on October 22, 1929, as a pro-

gress payment due the bankrupt for

work done prior to October 2, 1929 6,327.77

''From the County of Alameda on

December 24, 1929, as progress pay-

ments for work done by respondent

in the name of the bankrupt and as

retained percentages on work done

by the bankrupt as well as by re-

spondent $16,438.58

Total 123,459.75

"That in carrying out the terms of said con-

tract it completed said contract in the place

and stead of said J. F. Collins, as aforesaid,

said Pacific Indemnity Company expended

and disbursed the aggregate sum of $23,942.61.

"That on the 25th day of September, 1929,

the date upon which said Pacific Indemnity

Company received from said J. F. Collins the

said sum of $1,093.04, said Pacific Indemnity

Company did not know that said J. F. Collins

was insolvent.

"That said Pacific Indemnity Company is

the only creditor of said J. F. Collins in that

particular class of creditors.

"That on the 8th day of October, 1929, an
involuntary petition was filed against said J.
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F. Collins by Jenison Machinery Company,

a corporation, Mueller Bros., a copartnership,

and Robert O. Bossinger, and thereafter and

on the 26th day of November, 1930, said J. F.

Collins was adjudicated a bankrupt.

"CONCLUSIONS OF LAW
"From the facts as foimd herein the referee

concludes as matters of law: that

"Said Pacific Indemnity Company is and

was entitled to be subrogated to the extent of

$23,000.00 the rights of said County of Ala-

meda in and to the sum of $23,000.00 paid to

said Pacific Indemnity Company in considera-

tion for the completion of said contract in the

place and stead of J. F. CoUins as aforesaid.

"That said Pacific Indemnity Company by

virtue of the terms [18] of the said bond in

favor of said County of Alameda at all times

subsequent to the execution of said bond, had

and now has an equitable lien of said sum of

$23,000.00.

"That said Pacific Indemnity Company was,

and is, a secured creditor of J. F. Collins, and

as said secured creditor so far as the said sum

of $23,000.00 or any part thereof, is concerned,

is in a class by itself.

"That the payment of $1,093.04 to said Pa-

B. J. w. R. cific Indemnity Company by said J. F. Collins

on the said 25th day of September, 1929, was

of

not in the nature A, nor was it, a voidable

preference.
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''That inasmuch as said Pacific Indemnity

Company is a secured creditor which would be

entitled to receive from the herein bankrupt

estate the sum of $23,000.00, had said sum
been held by the County of Alameda for the

account of the bankruptcy estate, to require

said Pacific Indemnity Company to pay over

to said bankrupt estate said sum, later to be

repaid to said Pacific Indemnity Company
would be an idle act which the law does not

require.

"That inasmuch that Pacific Indemnity Com-

pany received a sum in excess of $23,000.00,

to-wit, the additional sum of $459.75 upon

which it had or has no lien, said bankrupt

estate herein is entitled to have said last men-

tioned sum, and no more, paid to it by said

Pacific Indemnity Company.

"It Is Hereby Ordered that said Pacific

Indemnity Company forthwith pay to E. C.

Street, the trustee in bankruptcy herein, the

sum of $459.75.

"Dated: January 8th, 1934.

BURTON J. WYMAN
Referee in Bankruptcy^'

That, thereafter, and within the time provided

by the Bankruptcy Rules of this Court, E. C. Street,

the trustee in bankruptcy [19] herein, feeling ag-

grieved by the aforesaid order, by and through his
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attorney, Clarence A. Linn, Esq., filed herein a

petition for review, which said petition for review

is as follows:

"PETITION OF E. C. STREET, TRUSTEE,
FOR REVIEW OF REFEREE'S ORDER"

"Petitioner is the duly elected, qualified and

acting trustee of the estate of the above named

bankrupt, and as such was a party to the fol-

lowing certain proceedings in said bankruptcy

pending before Burton J. Wyman, Esq., as

the Referee in Bankruptcy in charge thereof,

to wit:

"Petitioner filed with the Referee his peti-

tion alleging : That the Pacific Indemnity Com-

pany had received from the bankrupt and of

the assets of the bankrupt, and subsequent to

bankruptcy, upwards of $23,000.00; that at the

time said Pacific Indemnity Company received

said money, the bankrupt was insolvent, and

that said Pacific Indemnity Company was

aware of said insolvency; that said Pacific In-

demnity Company did not receive said money

from the bankrupt in the ordinary and usual

course of business or transactions conducted]

by said bankrupt.

"Respondent, Pacific Indemnity Company,]

a corporation, filed a special appearance and

objections to the jurisdiction of the Referee,]

wherein it alleged that it received said monej

under and by virtue of an instrument in writ-
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ing dated June 21, 1929, whereby said bank-

rupt did assign said money to respondent for a

valuable consideration, and that said money
was received and held by Pacific Indemnity

Company as an adverse claimant with a bona

fide right to receive and hold the same by rea-

son of said assignment.

''That petitioner filed an answer denying the

material [20] allegations of said special ap-

pearance; that the Referee, after proceedings

had and taken, determined that he had no

jurisdiction; that subsequently the United

States Circuit Court of Appeals for the Ninth

Circuit reversed said holding of the Referee

and directed him to proceed with the hearing.

{Street v. Pacific Indemnity Co., 61 Fed. (2d)

106).

"That thereafter respondent, Pacific Indem-

nity Company, filed its answer to petitioner's

petition, denying all of the material allega-

tions therein.

"That the Referee held a hearing and took

evidence to determine the title to said sums of

money so received by said Pacific Indemnity

Company as herein and in said petition alleged.

That at said hearing it appeared from the

testimony that the money referred to was due

under a contract between the bankrupt and the

County of Alameda executed long prior to

bankruptcy; that at the time of the execution

of said contract the bankrupt assigned the
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money to grow due under said contract to

the Pacific Indemnity Company; that said as-

signment was as security for the performance

of certain covenants set forth in said assign-

ment; that no notice of said assignment was

given to the County of Alameda prior to the

22nd day of October, 1929; that prior to the

22nd day of October, 1929, said money stood

of record on the books of said County of Ala-

meda to the credit of said bankrupt and said

bankrupt had at all times prior to said 22nd

day of October, 1929, full control of any and

all money due under said contract; that on

October 22nd, 1929, the Pacific Indemnity Com-

pany notified the County of Alameda that it

held an assignment of said money, bearing date

October 17, 1929, and thereafter the Board of

Supervisors of the County of Alameda caused

warrants to be drawn on the County [21]

Treasurer of said County of Alameda in favor

of said Pacific Indemnity Company, and said

Pacific Indemnity Company received said

money; that on the 25th day of September,

1929, the Pacific Indemnity Company well

knew that said J. F. Collins was insolvent, and

that on said date, with said knowledge in its

possession, said Pacific Indemnity Company

received from said bankrupt the sum of $1,-

093.04 (a part of the $23,000.00 hereinbefore

referred to) ; that the Pacific Indemnity Com-

pany took over the work to be done under
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said contract on or about the 25th day of Sep-

tember, 1929, and spent on the completion of

said work $7,202.25, and no more. That said

work was done by said Pacific Indemnity Com-

pany in the name of the bankrupt. That the

balance of said money received by said Pacific

Indemnity Company from the County of Ala-

meda, as aforesaid, to wit, the sum of $16,-

257.50, was received on account of work and

labor furnished and materials supplied by said

J. F. CoUins, said bankrupt, in accordance

with the terms of his said contract with the

County of Alameda. That all of said money

herein referred to, save and except said sum

of $1,093.04, was received by said Pacific In-

demnity Company as the assignee of the bank-

rupt under and by virtue of an assignment

from said bankrupt to said respondent bearing

date of October 17, 1929; that bankruptcy oc-

curred on the 8th day of October, 1929.

''Upon said hearing a final order was made

by the said Referee determining that the trus-

tee herein was entitled to the sum of $459.75,

and no more, to which order petitioner duly

excepts.

"Said order is erroneous in this: That said

money, to wit, $16,257.50, was and is the prop-

erty of the bankrupt and of his estate; that

the Pacific Indemnity Company was and is

entitled [22] to be subrogated to the County of

Alameda in and to all of said money due on
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said contract; that the County of Alameda

was entitled to withhold no money from said

bankrupt or his estate save and except so much
thereof as would be required by it to complete

said work; that the cost of completing said

work was shown to be $7,202.25, and therefore

said Pacific Indemnity Company is entitled

to a lien on the sums of money due from said

County of Alameda to said bankrupt in the

sum of $7,202.25, and no more; that in all

events, the whole of said sum, to wit, $23,459.75,

is subject to administration in the bankruptcy

court and to be charged with the expenses

thereof.

"WHEREFORE, petitioner prays that said

order be reviewed and reversed and that peti-

tioner be restored to all things that he has lost

by reason of said errors.

'*E. C. STREET, as Trustee of

the estate of J. P. Collins, Bankrupt

''Petitioner on Review

'^CLARENCE A. LINN i

"Attorney for Petitioner on Review"

That, also, after the making of the aforesaid

order by the referee, and within the time provided

by the Bankruptcy Rules of this court, Pacific In-

demnity Company, also feeling aggrieved by the

aforesaid order, by and through its attorney, Mil-

ton Newmark, Esq., filed herein a petition for re-
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7iew, which said last mentioned petition for re-

v^iew is as follows:

''PETITION OP PACIPIC INDEMNITY,
A CORPORATION FOR REVIEW OF
REFEREE'S ORDER.

''Your Petitioner, PACIFIC INDEMNITY
COMPANY, a corporation, respectfully says:

"That in the course of the proceedings held

in the above entitled matter, on the 8th day

of January, 1934, [23] an order was made and

entered that said Pacific Indemnity Company

forthwith pay to E. C. Street, Trustee in Bank-

ruptcy herein, the sum of $459.75. That such

order was and is erroneous for the following

reasons: That the Court held that the Pacific

Indemnity Company was entitled to subroga-

tion to the extent only of $23,000.00 and that

said Company had an equitable lien to the

extent only of $23,000.00, and that said Com-

pany is a secured creditor to the extent only

of $23,000.00 while, in truth, because of the

fact that said Company was liable upon its two

bonds, each in the sum of $23,000.00, therefore

the Indemnity Company was entitled to be

subrogated and had an equitable lien and was

a secured creditor to the full extent of the ad-

vances and should not be required to pay over

to the Bankruptcy Estate the sum of $459.75,

or any sum. To require said Pacific Indemnity

Company to pay over to said Bankruptcy
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Estate the said sum, later to be repaid to said

Pacific Indemnity Company would be an idle

act which the law does not require.

"WHEREFORE, your Petitioner feeling

aggrieved because of such order, prays that

the same may be reviewed in so far only as

the said order relates to the payment of said

sum of $459.75, as provided in the Bankruptcy

Act of 1898, and amendments thereto and

General Orders XXVII.
"Dated: January 24th, 1934.

"PACIFIC INDEMNITY COMPANY,
"By MILTON NEWMARK
Attorney"

1
QUESTIONS PRESENTED BY PETITIONS

FOR REVIEW. i

Insofar as the petition for review filed on behalf

of the trustee herein is concerned, the question

presented is: [24]

Under the facts and ciecumstances in-

volved HEREIN, SHOULD THE TOTAL OF SUM OF

$23,459.75, or only the sum of $459.75, be sub-

jected TO administration in the bankruptcy

court?

As to the petition for review filed on behalf of

Pacific Indemnity Company, the question presented

is:
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Should the referee have found that said

company was also a secured creditor with

an equitable lien upon the said sum of $459.-

75 and hence not subject to the order re-

quiring said company to pay said amount

into the bankrupt estate?

STIPULATION AS TO FACTS

That the following stipulation as to facts, exe-

cuted by counsel on behalf of the respective parties,

was filed with the referee:

''IT IS HEEEBY STIPULATED that the

facts hereinbelow set forth are admitted to be

established by competent evidence.

''(1) The following items of expenditures

set forth in respondent's Exhibit No. 8 as of

March 15, 1933, page one thereof, were ex-

pended by the Pacific Indemnity Company, re-

spondent herein, for work, labor, materials

and supplies which were consumed in the per-

formance of the work described in the contract,

now in evidence, between the County of Ala-

meda and J. F. Collins, and the said items of

expenditures were incurred by said J. F. Col-

lins and the work, labor, materials and supplies

represented by said items were consumed or

performed prior to the 25th day of September,

1929, with the following exception: The mate-

rials supplied by California Corrugated Culvert

Company, $7646.45, were delivered to the job

to and sold to CoUins but 15% thereof had not
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been set in place or incorporated into the high-

way or consumed in the performance of said

contract until after the 25th day of September,

1929. [25]

*^Voucher 871 N. E. Anderson, Trustee :$1,060.60

972 Auto Sales & Service

Company of California 567.81

1046 Sunset Tea & Coffee Co. 7.50

1047 Dodge Sweeney Company 225.00

1049 Scheer & Company 475.58

1055 Clarence A. Linn, attor-

ney 13.75

1050 Mueller Brothers 375.20

1060 Acme Boiler Works 152.90

1061 California Cor:rugated

Culvert Co. 7,646.45

1062 J. W. Merritt 270.11

1063 Hartley Hardware Co.,

Inc. 1,319.18

1064 Standard Oil Company
1

of Calif. 1,927.45

1065 Jno. A. Eoebling's Sons

Co. of Calif. 99.48

1084 East Bay Creamery Com-

pany 140.46

1086 Roberts Coal Company 51.95

1094 Pacific Gas & Electric

Company 46.95

Total $14,380.37
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"(2) The following items of expenditures

set forth in respondent's Exhibit No. 8 as of

March 15, 1933, were expended by the said

Pacific Indemnity Company for work, labor,

materials and supplies which were consumed

in the performance of the work described in

the said contract referred to and were incurred

by Pacific Indemnity Company, and the work,

labor, materials and supplies represented by

said items were delivered or performed sub-

sequest to the 25th day of September, 1929:

''Voucher 870 Northwest Engineering

Co. $1,400.00

1059 J. W. Merritt 50.25
'' 1061 California Corrugated

Culvert Co. 354.24

1062 J. W. Merritt 34.00

'' 1063 Hartley Hardware Com-

pany, Inc. 281.97
'' 1064 Standard Oil Company

of Calif. 492.63

1065 Jno. A. Roebling's Sons

Co. of Cal. 40.15

'' 1076 Auto Car Sales and Serv-

ice 19.30

" 1077 Contractors Machinery

Exchange 140.00

1079 Robert A. Conyes 120.00

1080 East Bay Municipal Util-

ity District 10.37

1081 Maddox Company 178.50

'' 1083 Melrose Lumber Company 22.31
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1084 East Bay Creamery Com-

pany 22.20

1086 Roberts Coal Company 18.35

1091 Northwest Engineering

Co. 120.98

1092 Robinson Tractor Com-

pany 68.60

1094 Pacific Gas & Electric

Company 26.00

Total $3,399.85

[26]

^'(3) As to the item

^'W. J. Hall,

Pacific National $439.88"

set forth in said Exhibit No. 8, page one there-

of, and explained in detail on page 3 thereof,

it is stipulated that said items were expended

by said Pacific Indemnity Company for work,

labor, materials and supplies which were con-

smned in the performance of the work de-

scribed in the said contract, now in evidence,

between the County of Alameda and J. F. Col-

lins, and that of said sum of $439.88 the sum

of $170.75 was incurred by J. F. Collins for

work, labor, materials and supplies delivered

or performed prior to the 25th day of Septem-

ber, 1929, and that the balance of $269.13 was

incurred by said Pacific Indemnity Company

and the work, labor, materials and supplies

represented thereby were delivered or per-
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formed subsequent to the 25tli day of Septem-

ber, 1929.

*'(4) It is further stipulated that the items

of expenditure represented by the item

^W. J. Hall

American Trust Co. $3,836.50'

set forth in respondent's Exhibit No. 8, as of

March 15, 1933, on page one thereof, and ex-

plained in detail on pages 4 and 5 thereof, were

expended by the respondent. Pacific Indemnity

Company, for work, labor and materials which

were consiuned in the performance of the work

described in the contract, now in evidence, be-

tween the County of Alameda and J. F. Col-

lins.

*'It is further stipulated that of the said

total sum of $3,836.50 the sum of $475.50 was

incurred by J. F. Collins and the work, labor,

materials and supplies represented thereby

were delivered or performed prior to the 25th

day of September, 1929, and that the balance,

to wit, $3,360.50 was incurred by [27] respond-

ent, Pacific Indemnity Company, and the work,

labor materials and supplies represented there-

by were delivered or performed subsequent to

the 25th day of September, 1929.

''(5) It is stipulated that N. E. Anderson

is, and at all times pertinent to this proceeding

he was, an attorney at law, employed by the

respondent, Pacific Indemnity Company, and
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attached to its Claims Department, and at all

of the times pertinent to this proceeding he was

a resident of the County of Los Angeles.

"It is further stipulated that the following

items on page one of respondent's Exhibit No.

8, as of March 15, 1933, to wit:

'Items of Expense Paid

N. E. Anderson 11-19-29 $ 69.28

N. E. Anderson 10- 7-29 105.94'

Total $175.22

were incurred and paid by the respondent. Pa-

cific Indemnity Company, for the necessary

expenses of said N. E. Anderson incurred in

traveling between the County of Los Angeles

and the San Francisco Bay region in looking

after the interests and obligations of said re-

spondent arising out of the said contract, now

in evidence, between the County of Alameda

and J. F. Collins, and the bonds executed by

said respondent, and now in evidence, and for

the necessary living expenses of said N. E.

Anderson while he was in the San Francisco

Bay region and so engaged.

" (6) It is stipulated that W. J. Hall, at all

of the times pertinent to this proceeding, was

a construction foreman employed by the re-

spondent. Pacific Indemnity Company, at a

monthly salary and attached to its Claims De-

partment.
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'*It is further stipulated that said W. J.

Hall, at all of the times pertinent to this pro-

ceeding, was a resident of the County of Los
Angeles.

**It is further stipulated that the following

items on page one of respondent's Exhibit No.

8, as of March 15, 1933, to wit: [28]

"Items of Expense Paid

W. J. HaU 12-23-29 $728.10

W. J. Hall 9-25-29 138.39"

Total $866.49

were incurred and paid by the respondent, Pa-
cific Indemnity Company, for the expenses of

said W. J. Hall incurred in traveling between

the County of Los Angeles and the San Fran-

cisco Bay region in looking after the interests

of said respondent arising out of the said con-

tract, acting as foreman for the performance

and completion of the work between the County

of Alameda and J. F. Collins, and the bonds

executed by said respondent and now in evi-

dence; and for the living expenses of said W.
J. Hall while he was in San Francisco Bay re-

gion and so employed. Said W. J. Hall was
brought up to the San Francisco Bay region

solely for the purpose of the completion of

the work under this contract, and, from Sep-

tember 25, 1929, to November 12, 1929, he de-

voted his entire time to the performance of this
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contract, acting in the capacity of foreman in

charge of the job for the Pacific Indemnity

Company and performed the work usually per-

formed by a foreman in charge of road build-

ing. The reasonable value of the services per-

formed by Hall is $300.00 per month. That the

living expenses hereinbefore referred to were

incurred at a hotel in Oakland, California, sev-

eral miles distant from the job in question;

that the respondent. Pacific Indemnity Com-

pany, maintained a fully equipped camp and

boarding house on the job for the convenience

of its employees; that the cost of the main-

tenance of said camp has been charged against

the proceeds of said job on pages 3 and 4 of

Respondent's Exhibit No. 8, as of March 15,

1933.

''(7) The following item on page one of

Respondent's Exhibit No. 8, to wit:

"Voucher No. 1078 Pacific Indemnity Co.

$216.98" [29] represents a payment to the

Pacific Indemnity Company as rental for the

use of a Pontiac automobile owned by the Pa-

cific Indemnity Company and used on the job

in question at the rate of three cents per mile.

"(8) (a) It is stipulated that the items

of expenditure represented by the items

:

"Voucher 874 Continental Ins. Co. $39.00

1113 Maryland Casualty Co. 71.94

1123 Maryland Casualty Co. 104.74
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1124 Swett & Crawford 25.08

1320 Rule & Sons, Inc. 4.21"

Total $244.97

set forth on page one of respondent's Exhibit

No. 8, were expended by the Pacific Indemnity

Company for the following purposes, to wit

:

''(b) The item of $39.00 was paid to the

Continental Insurance Co. as an insurance

premium on insurance covering a shovel leased

by the Northwest Engineering Co. to the Pa-

cific Indemnity Company for the performance

of the contract in question, and said insurance

was required to be carried by the terms of the

rental.

"(c) The items of $4.21, $25.08 and $71.94

were expended as premiums on public liability

and property damage insurance contracts cov-

ering certain trucks used by the Pacific In-

demnity Company in the performance of the

work in question.

"(d) The item of $104.74 was expended as

a premium on an insurance policy providing

for the payment of workmen's compensation,

and covering the men employed by the Pacific

Indemnity Company on the job in question.

"(9) It is stipulated that the items of ex-

penditure represented by the items:
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'^Voucher 1139 Pacific Tel. & Tel. Co. $38.46

1190 Pacific Tel. & Tel. Co. 18.78 '^

Total $57.24

[30] set forth on page one of respondent's Ex-

hibit No. 8, were expended by the Pacific In-

demnity Company for telephone tolls incurred

in and about the performance of the work de-

scribed in the contract, now in evidence, be-

tween the County of Alameda and J. F. Col-

lins, and of said total sum of $57.24 the sum
of $28.62 was incurred by J. F. Collins prior

to the 25th day of September, 1929, and that

the balance, to wit, $28.62, was incurred by

respondent. Pacific Indemnity Company, sub-

sequent to the 25th day of September, 1929,

and prior to the 12th day of November, 1929.

"(10) It is stipulated that the item of ex-

penditure represented by the item:

"Voucher No. 1078 Cornell Tractor

Co. $325.00"

set forth on page one of respondent's exhibit

No. 8, as of March 15, 1933, was expended for

the following purposes, to wit:

"For the purchase of a Bulldozer, which had

been originally purchased by J. F. Collins on

a conditional sales contract from the Cornell

Tractor Company (and then subsequently re-

possessed by the said Cornell Tractor Company
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from the said J. F. Collins) ; that said Bulldozer

was necessary to be used in the completion of

said work, and the said Pacific Indemnity

Company purchased the same from the Cornell

Tractor Company, paid the sum of $325.00

therefor, and used the same in the completion

of said job subsequent to the 25th day of Sep-

tember, 1929, and prior to the 12th day of No-

vember, 1929 ; that upon the completion of said

job the Pacific Indemnity Company turned

said Bulldozer over to J. F. Collins. The rea-

sonable rental value of such equipment for the

period from the 25th day of September, 1929

to the 12th day of November, 1929, would be

a sum in excess of $325.00. [31]

" (11) When and as respondent. Pacific In-

demnity Company, paid the items set forth in

paragraph (1) above, being the items of ex-

penditure incurred by Collins prior to the 25th

day of September, 1929, said Pacific Indenmity

Company received from each of said creditors

so listed an assignment of the amount of their

respective claims, duly executed and delivered

by said respective claimants and in form as

follows

:

" 'KNOW ALL MEN BY THESE PRES-

ENTS:

That (name of claimant) in consideration of

the payment to him of the sum of (amount of

the claim) by the PACIFIC INDEMNITY
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COMPANY, a corporation, organized and ex-

isting under and by virtue of the laws of the

State of California, hereinafter called the Sur-

ety, at or before the ensealing of these presents,

the receipt whereof is hereby acknowledged,

has sold, assigned, transferred and set over and

does hereby sell, assign, transfer and set over

to the Surety, its successors and assigns, any

and all causes of action, debts, dues, accounts,

claims or demands of whatsoever name or na-

ture against J. F.; Collins growing out of the

material furnished on the J. F. Collins Hay-

ward Redwood Canyon Road job and which

he ever had, now has or may have, hereby

certifying that none of the said causes of action,

debts, dues, accounts, claims or demands what-

soever have been paid or satisfied or heretofore

assigned, either in whole or in part, and that

to the knowledge of said (name of claimant)

there is no counter claim or set-off to the ac-

counts assigned hereby, and said (name of

claimant) does hereby constitute and appoint

said PACIFIC INDEMNITY COMPANY,
its successors and assigns, his true and lawful

attorney, irrevocable, with power of substi-

tution and revocation, for its use and at its

proper costs and charges, to ask, demand and

receive, to sue for and to take all lawful ways

for the recovery of the monies due or to be-

come due on the accounts so assigned and on

payment thereof to discharge the same; upon

the same consideration the said (name of claim-
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ant) has released, exonerated and forever dis-

charged the said Surety from any and all lia-

bility for, upon or by reason of a certain bond

or undertaking in writing effective as of the

11th day of June, 1929, in the penalty of

$23,000, and wherein J. F. Collins is the prin-

cipal, PACIFIC INDEMNITY COMPANY,
is Surety, in favor of County of Alameda con-

ditioned for the payment of labor and/or ma-

terial on Collins Eedwood Canyon Road job.'

"This stipulation is in addition to and not

in lieu of any other evidence presented by either

party. [32]

"Dated: April 11, 1933.

"CLARENCE A. LINN
"Attorney for Plaintiff.

"MILTON NEWMARK
"Attorney for Respondent."

That in addition to the foregoing stipulation,

there were other stipulations entered into by coun-

sel on behalf of the respective parties, among which

were the following:

"That on September 25, 1929, it became known

to Pacific Indemnity Company that Collins was

in financial difficulties and was not going to

finish the contract; that on said 25th day of

September, 1929, Pacific Indemnity Company

began the work on the job, and from then on

said company furnished the material and labor

thereon; that from said 25th day of September,
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1929, Pacific Indemnity Company paid the bill

for such labor and material.

"That in connection with Respondent's Ex-

hibit No. 8, the money spent was so spent by Pa-

cific Indemnity Company, either in the furnish-

ing of Material and/or labor for the completion

of the job, or in paying the bills incurred by

Collins for the job during the time that he was

operating. '

'

DISCUSSION BY AND OPINION OF
REFEIvEE.

Seemingly, because of the verbose documents in-

volved, the facts herein are somewhat complicated.

In reality, however, they are reasonably simple, so

much so that the story, out of which this contro-

versy arises, is briefly told.

Collins was a contractor. Pacific Indemnity Com-

pany was, and is, engaged in the surety business. On
June 11th, 1929, Collins obligated himself in writing

to do certain road work for the County of Alameda.

[33] The consideration therefor, when the work was

completed, was to be $23,000.00. As surety for Col-

lins, Pacific Indemnity Company, as of the June

11th, 1929, obligated itself in writing to see that

said road work was done and the labor and material

therefor paid for, either by Collins, or itself, in ac-

cordance with the terms of the contract between

Collins and the County of Alameda. In the appli-

cations for the bonds for the faithful performance

of said work and the payment of the said labor and
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material, and as a part of the contracts entered into

between Collins and said surety company, Collins,

as of June 11th, 1929, subrogated said surety to all

rights, privileges, and properties of Collins, and

thereby assigned to said surety all deferred pay-

ments and retained percentages arising out of his

contract with the County of Alameda, and also to

all moneys and property that might be due and

payable upon the happening of certain contingen-

cies, among which were the failure on the part of

Collins to complete the work or to pay for the

labor and material under the said contract, or the

abandonment of said work by Collins.

On September 25th, 1929, Pacific Indemnity

Company, having been advised that Collins had

abandoned the contract, took over, and eventually

completed the work. On the said last mentioned

date, the 25th day of September, 1929, Collins paid

to said company the sum of $1,093.04.

Later, and on October 8th, 1929, a petition in in-

voluntary bankruptcy was filed against Collins.

The order of adjudication against Collins was not

made by the court until November 26th, 1930. In

the meantime, unrestrained from any source, Pa-

cific Indemnity Company was permitted to proceed

with the work, which it completed on November

12th, 1929.

Besides the $1,093.04 paid to it by Collins, there

also was [34] paid to Pacific Indemnity Company

by the County of Alameda, the sum of $6,327.77 on

October 22, 1929, and the further sum of $16,-
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438.58 on December 24, 1929, making the total

amount received by the company, $23,459.75.

As the result of completing the work and meet-

ing its obligations to the County of Alameda under

the two bonds, and the contract between Collins

and said County, Pacific Indemnity, between the

said 25th day of September, 1929, the date upon

which it took over the work, and the said 12th day

of November, 1929, the date of the completion of

said work, expended the sum of $23,942.91, or

$483.16 more than it had received in the aggregate

from all sources.

Concisely stated, it is the trustee 's position herein

that since no valid assignment was made by Col-

lins to Pacific Indemnity Company until October

17th, 1929, and since the petition in bankruptcy

was filed herein on October 8th, 1929, the entire

sum of $23,459.75 should be administered upon in

the bankruptcy court. Such a position brushes

aside the assignment as of June 11th, 1929. In

justification of this contention, the trustee, through

his counsel, in a brief submitted to the referee, and

handed up herewith, relies for authority on Street

v. Pacific Indemnity Co., 61 F. (2d) 706. However,

an examination of that case conclusively discloses

that it is authority for but one thing, and that is,

that, under the record as presented to the court, the

trustee was entitled to proceed against the respond-

ent in a summary proceeding. The opinion itself

clearly shows that the decision did not turn on

whether or not the assignment of June 11th, 1929,
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was valid or otherwise. The court therein merely

held that there being no showing that work was

completed by the respondent, the court was bound

to look only at the facts as they were shown upon

the date which the petition in bankruptcy was filed.

As was said by [35] Sawtelle, Circuit Judge, at

page 110:

'^Had it appeared from the record that the

bankrupt had abandoned the contract and that

the work was completed by appellee after the

filing of the petition in bankruptcy, thus de-

priving the bankrupt of any further partici-

pation in funds to become due on the contract,

a different situation would have been presented.

In the absence of such a showing the sole ques-

tion presented on the admitted facts is as to the

situation at the time the petition was filed.""

But, according to the trustee in his petition for

review, no notice of assignment was given to the

County of Alameda prior to the 22nd day of October,

1929. Consequently does it, as a matter of law, fol-

low that no assignment was valid until such notice ?

That such a contention can not be sustained is

clearly shown In re Hawley Down-Draft Furnace

Co. (C. C. A., 3rd Cir.) 238 F. 122. In that case

the National Trust & Credit Company contracted

with Hawley Down-Draft Furnace Company to

purchase, on terms stipulated, certain accounts re-

ceivable, the latter being designated the agent to

° Underlining referee's.
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collect said accounts for the former. At the time

the Hawley Down-Draft Furnace Company was

adjudged a bankrupt it had in its possession certain

moneys thus collected. The trustee of the bankrupt

concern attempted to hold the money. The referee

in charge of said bankruptcy proceeding held that

the trustee was not entitled thereto as against the

credit company. The District Court reversed the

referee, pointing out that no notice of the sale of

said accounts had been given to the persons owing

the money. Writing the opinion for the Court, Buf-

fington. Circuit Judge, at page 125, said:

''.
. . this fund was the property of the

Credit Company, unless absence of notice to

the several debtors invalidated the sale of the

accounts. What the effect of the absence of

notice might be, were the rights of debtors

owing such accounts here involved, does not

concern us in this case, and need not be dis-

cussed, but certain it is that such lack of notice

does not invalidate the transfer of these ac-

counts as between the Credit and [36] the

Down-Draft Companies. That point was cov-

ered in Greey v. Dorkendorf° , 231 U. S. 514, 34

Sup. Ct. 167, 58 L. Ed. 339, where it was said:

*' 'It is objected that this lien was secret.

But notice to the debtors was not necessary

to the validity of the assignment as against

creditors. Williams v. Ingersoll, 89 N. Y. 508,-

522. And merely whether known or unknown

° Opinion by Mr. Justice Holmes.
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created no estoppel. Wiser v. Lawler, 189 U.

S. 260, 270 (23 Sup. Ct. 624, 47 L. Ed. 802) ;

Ackerman v. True, 175 N. Y. 363 (67 N. E.

629). There was no active concealment and

no attempt to mislead anyone interested to

know the truth.'
"

Unquestionably, under the law, the assignment

as of June 11th, 1929, was and is valid, and upon
the abandonment of the contract by Collins, and

the completion of the work by Pacific Indemnity

Company, the latter was entitled to all moneys due

Collins from the County of Alameda to the ex-

tent of $23,000.00, less any moneys received directly

from Collins, despite the intervening of bankruptcy

and the lack of notice to the County of Alameda

until a date subsequent to the commencement of said

bankruptcy proceedings. In other words when Col-

lins abandoned the contract and when Pacific In-

demnity Company completed the work, the bal-

ance which would have been due to Collins from

the County of Alameda had there been no assign-

ment as of June 11th, 1929, became, and was due

to Pacific Indemnity Company by virtue of said

last mentioned assignment, under the terms of

which said company had been '^subrogated to all

rights, privileges and properties of the principal

(Collins) in said contract." Here, then, in the in-

stant proceeding, is one as to which the law of

subrogation applies, and, inasmuch as "The law

of the state wherein . . . the contract is made

and is to be performed must govern in bankruptcy
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courts," In re East End Mantel & Tile Co., 202

F. 275, 277, it is necessary that the statutes and

decisions of California be looked to in connection

with this branch of the law. [37]

Speaking for the Supreme Court of California

in Guy V. Be Uprey, 16 Cal. 195, 198, Fields, Chief

Justice, said:

*' There are, says Bouvier, three kinds of

subrogation. The first, is where the owner of

a thing voluntarily assigns it. The second, is

where a man pays a debt which cannot properly

be called his own, but which he might be com-

pelled to pay for another. The third, is where

the debtor borrows money expressly to pay off

his debts, and with the intention of substi-

tuting the lender in the place of the original

creditor."

Section 2847 of the Civil Code of the State of

California provides:

"If a surety satisfies the principal obligation,

or any part thereof, whether with or without

legal proceedings, the principal is bound to

reimburse what he has disbursed, including

necessary costs and expenses; but the surety

has no claim for reimbursement against other

persons, though they may have been benefited

by his act, except as prescribed by the next

section."
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The next section—section 2848 of said Civil Code
—^reads as follows:

*^A surety upon satisfying the obligation of

the principal is entitled to enforce every rem-

edy WHICH THE CREDITOR THEN HAS AGAINST THE

PRINCIPAL TO THE EXTENT OF REIMBURSING WHAT
HE HAS EXPENDED, and also to require all his

co-sureties to contribute thereto, without regard

to the order of time in which they became

such. '

'

As was said by Kerrigan, J., in Allen v. Freear,

50 Cal. App. 645, 647:

''When a surety has paid the debt of his

principal he has the right to be subrogated to

the remedies and rights which the creditor had

with whom he has settled. (Civ. Code, sec. 2848,

37 Cyc. 415, 416.)"

See, also, the opinion of the same learned judge,

Speaking for the United States District Court for

the Northern District of California, in T. H. Mastin

& Co. V. Pickering Lumber Co., 2 F. Supp. 605. He
said, "It is the rule in California that a surety who

pays [38] the debt of his principal is subrogated

to all the rights and priorities of the creditor. 23

Cal. Juris. 991 ; Pond v. DaugJierty 6 Cal. App. 686,

92 P. 1035 ; Orem v. WrigMson 51 Md. 34, 34 Am.

Rep. 286."
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Thus, in a more detailed way, does the Supreme
Court of the State of California in the Estate of

ElizaUe, 182 Cal. 427, 433, explain the law of sub-

rogation :

''By the common law a surety, upon satisfy-

ing his principal's obligation, is entitled to be

subrogated not only to the rights and remedies

of the creditor against the principal connected

with the debt, but is also entitled to be subro-

gated to the similar rights and remedies against

the creditor. In Sheldon on Subrogation, at

section 1, it is said: 'Subrogation is a doctrine

of equity jurisprudence, although its princi-

ples are often applied in the courts of common
law; especially in those states in which equit-

able remedies are administered through the

forms of law. It is a substitution ordinarily

of another person in the place of a creditor.

. . . More broadly, it is the substitution of

one person in the place of another, whether

as creditor or as the possessor of any rightful

claim. ... In this country its principles

have been more widely developed and its doc-

trine more generally applied than in England,

It is administered (here) as to secure real and

essential justice without regard to form. . .'
"

Speaking for the United States Circuit Court of

Appeals, Eighth Circuit, Smith, Circuit Judge, in

Cox V. New England Equitahle Ins, Co., 247 F. 995,

957, says this of the rule of subrogation:
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'*So far as the questions of subrogation are

concerned the doctrine on the subject 'is not

founded on contract, but has its origin in a

sense of natural justice.' Orem v. Wrightson,

51 Md. 34, 34 Am. Rep. 286, American National

Bank v. Fidelity & Deposit Co., 129 Ga. 126,

58 S. E. 867, 12 Ann. Gas. 666.''

The rule of subrogation, as applied to a case such

as the instant one, is laid down in Prairie State

Bank v. United States, 164 U. S. 227. The language

of Mr. Justice White, at page 233, is as follows:

[39]

"That a stipulation in a building contract

for the retention, until the completion of the

work, of a certain portion of the considera-

tion is as much for the indemnity of him who

may be guarantor of the performance of the

work as for him for whom the work is to be

performed; that it raises an equity in the

surety in the fund to be created and that a

disregard of such by the voluntary act of the

creditor operates to release the sureties, is

amply sustained by authority. '

'

Along the same line of reasoning is the language

used by Ross, Circuit Judge, speaking for the

United States Gircuit Gourt of Appeals for the

Ninth Gircuit, in Eenningsen v. U. S. Fidelity d;

Chiaranty Co., 143 P. 810, 814:



56 E. C. Street, Trustee, etc. vs.

"Where, as in the Prairie State Bank and

the Rundle cases, supra, the surety is com-

pelled to make good the default of his prin-

cipal as respects the government, the surety

is, as was distinctly held in those cases, entitled

to be subrogated to the rights of the govern-

ment. Upon precisely the same principle the

surety is entitled to be subrogated to the rights

of the laborers and materialmen, where, as in

the present case, it is compelled by reason of

the obligations of the bond to pay them for labor

and material because of the default of its prin-

cipal. That right of subrogation relates back,

as was held by the Supreme Court in Prairie

State Bank v. United States, supra, to the time

the contract of suretyship was entered into.

See also. First National Bank of Seattle v. City

Trust Safe Deposit Surety Co., et al., 114 Fed.

529, 52 C. C. A. 313; Richards Brick Co. v.

Eothwell, 18 App. D. C. 516."

In affirming the Henningsen v. U. S. Fidelity &

Guaranty Co, supra according to the opinion as ren-

dered by the Supreme Court of the United States,

^08 U. S. 404, 410, Mr. Justice Brewer said:

"The Guaranty Company was surety on that

contract. Its stipulation was not merely that

the contractor should construct the buildings,

but that he should pay promptly and in full

all persons supplying labor and material in

the prosecution of the work contracted for.
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He did not make this payment, and the Guar-

anty Company, as surety, was compelled to

and did make the payment. Is its equity su-

perior to that of one who simply loaned money
to the contractor to be by him used as he saw
fit, either in the performance of his building

contract or in any other way? We think it is.

It paid the laborers and materialmen and thus

released the contractor from his obligations to

them, and to the same extent released the Gov-

ernment from all equitable obligations to see

that the laborers and supply men were paid.

It did this not as a volunteer but by reason

of contract obligations entered into before the

commencement of the work." [40]

And, In re Scofield, 32 Am. B. R. 817, 215 F. 45,

50, said Rogers, Circuit Judge, writing the opinion

for the United Circuit Court of Appeals, Second

Circuit

:

*'The Supreme Court in Pradrie State Bank
V. United States, 164 U. S. 227, 17 Sup. Ct. 142,

41 L. Ed. 412 (1896), held that a stipulation in

a building contract for the retention until the

completiton of the work of a certain portion of

the consideration is as much for the indemnity

of him who may be guarantor of the perform-

ance of the work as for him for whom the work

is to be performed, and that it raised an equity

in the fund to be created. In accordance with

this doctrine the equity of the Fidelity Com-
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pany in this reserved fund cannot be success-

fully questioned. And the fact is quite imma-
terial that the contract which the Scofield Com-
pany made with the government provided

simply for the retention of the fund until the

completion of the work. A similar provision

existed in the contract in the Prairie State Bank
case, but that fact did not prevent the Supreme

Court from regarding the reserved fund as with-

held for the purpose of the surety as well as for

the protection of the government. The doc-

trine of the case was reasserted by the Supreme

Court in Henningsen v. United States Fidelity

d Guaranty Company, 208 U. S. 404. These

cases show that the equity of the surety who
pays the debts arising under the contract will

take precedence of any assignment of funds

due from the government made by the con-

tractor. A fortiori the equity of the surety

must take precedence of general creditors.""

Clearly, then, since, as was held in Prairie State

Bank v. United States, supra, and Henningsen v. U.

S. Fidelity & Guaranty Co., supra, the "right of

subrogation relates back to the time the contract of

suretyship was entered into, (in the instant case

June 11th, 1929), Pacific Indemnity Company was

and is entitled to receive from the County of Ala-

meda all moneys which otherwise would have come

to Collins had there been no bankruptcy proceed-

ings and of course had Collins completed the work

° Underlining referee's.
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in accordance with the contract, provided, however,

that such moneys as it would be entitled to, in the

aggregate, did not exceed $23,000.00. And this is

so, in the opinion of the referee, notwithstanding

the contention of the trustee in bankruptcy herein

to the contrary, based, as said trustee maintains,

upon the authority of 3 Deering's General Laws of

1931, Act 6423, Adamson v. Paonessa, 180 [41]

Cal. 157, 167, and American Surety Co. v. City of

Santa Barbara, 56 F. (2d) 769, 771, 772.

However, in making his decision and the order

complained of herein, so far as the trustee in bank-

ruptcy is concerned, the referee did not rely solely

upon the law of subrogation as such for a basis

of said order. It was, and still is, the opinion of

the referee that under the facts and circumstances

of the instant case, Pacific Indemnity Company,

to the extent of $23,000.00 was also entitled to look

for protection to the doctrine of equitable liens.

Thus does Severens, District Judge, speaking for

the United States Circuit Court of Appeals for the

Sixth Circuit in Society of Shakers v. Watson, 68

F. 730, 739, deal with equitable liens

:

" 'Rights in equity equivalent to liens may

arise under various circumstances. Thus, real

or personal estate may be charged by an agree-

ment, express or implied, creating a trust which

equity will enforce.' Snell Eq. (2d Ed.) 274.

'In courts of equity the term "lien" is used as

synonymous with a charge of incumbrance

upon a thing, where there is neither jus in re,
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nor ad rem, nor possession of the thing. The

term is applied as well to charges arising by

express engagement of the owner of the prop-

erty, as to a duty or intention implied on his

part to make the property answerable for the

specific debt or engagement. Mr. Justice Erie

once remarked (Brunsdon v. Allard. 2 El. & El.

27.) that the words 'equitable lien' are in-

tensity undefined. ' It is necessarily the case

that something of vagueness and uncertainty

should attend a doctrine that is of such wide

and varied application as is this of equitable

lien; and yet the principles are as well defined

as other equitable principles, and their appli-

cation to certain well-established classes of liens

is well-settled. To apply them to that unde-

fined class of liens which arises from the con-

tracts of parties may be more difficult because

these liens are as various as are the contracts,

and precedents which exactly apply may not

be found.

In re National Cash Register Co. (C. C. A., 6th

Cir.) 174 F. 579, 581, 582, a bankruptcy case, it is

said that the term "lien" is used in equity in a

broader sense than at law, and denotes [42] any

right of a special nature over a thing, which con-

stitutes a charge or incumbrance upon it, and may
be enforced by proceeding against it, and to the

existence of such lien possession is not essential. An
equitable lien is distinct from the general title and

may exist separate from it, or both may be vested

in the same person.
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It is provided in section la of the Bankruptcy

Act:

'
' The words and phrases used in this act and

proceedings pursuant hereto shall, unless the

same be inconsistent with the context, be con-

strued as follows: (23) 'secured creditor' shall

include a creditor who has security for his debt

upon property of the bankrupt of a nature

assignable under this act or who owns such

a debt for which some indorser surety or other

person secondarily liable for the bankrupt has

such security upon the bankrupt's assets ..."

As the referee viewed the situation involved here-

in, Pacific Indemnity Company by reason of the

doctrine of subrogation as hereinbefore shown, and

as a result of the equitable lien which it held, was

also a secured creditor as defined in section la of the

Bankruptcy Act. This being so, did the filing of the

petition in bankruptcy herein have any effect on

the rights of Pacific Indemnity Company, so far

as the money remaining unpaid to Collins by the

County of Alameda was concerned"? In the opinion

of the referee, the answer to this question must be

in the negative so far as the moneys received by

said company did not exceed the sum of $23,000.00

in aggregate from all sources out of the contract

between Collins and the County of Alameda.

Said Mr. Justice Brewer, speaking for the Su-

preme Court of the United States in Hurley v.

AtcJienson, Topeka S Sante Fe By. 213 U. 126,

134, 135, 29 S. Ct. 466, 53 L. Ed. 729:
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''The equitable rights of the parties were

not changed by the commencement of bank-

ruptcy proceedings. All obligations of a legal

and equitable nature remained undisturbed

thereby." [43]

Or, as was said in Wilson v. Duncan, 61 F. (2d)

515, 516, Hutcheson, Circuit Judge speaking for the

United States Circuit Court of Appeals for the

Fifth Circuit:

"Of course an involuntary assignee, like

a trustee in bankruptcy, occupies no better

position than a voluntary assignee, for all

obligations of a legal and equitable nature, ex-

cept those expressly affected by the terms of

the act remain undisturbed by bankruptcy."

This brings this discussion to the point where

it must be determined whether or not the trustee

in bankruptcy herein has a right to administer upon

the moneys in question through the bankruptcy

court and, if so, upon what amount should said

trustee be permitted to so administer. In re Hosmer,

233 F. 318, 319, it was said:

"The trustee does not administer property

fully covered by liens, or the proceeds of such

property, as assets of the bankrupt estate."

The trustee's position herein is clearly marked

out by the language used In re Gamble, 14 F (2d)

847. In that case it was said

:
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''The rights and remedies of the trustee in

bankruptcy are determined by the conditions

at the time the petition is filed. While it is

provided under section 47a that, as to all prop-

erty coming into the bankruptcy the trustee

'shall be deemed vested with all the rights,

remedies and powers of a creditor holding a

lien by legal or equitable proceedings thereon'

this does not entitle him to claim any higher

rights than those which existed against the

bankrupt when the petition was filed. All the

equities against the bankrupt and all liens and

rights which existed against him at that time

can be asserted against his trustee. Keehle v.

Deere Plow Co. 190 F. 1910. Ill C. C. A. 668;

In re Broivn Wogon Co. (D.C.) 224 F. 266;

Bailey, Trustee, v. Baker Ice Co., 239 U. S.

268, 36 S. Ct. 50, 60 L. Ed. 275."

Likewise, In re Mason-Curley-Brady, Inc. 28 F
^2d) 981, 984, where it was said:

"It is, of course, the duty of the bankruptcy

court to see that there is surrendered to the

trustee every interest of whatsoever kind, to

which the bankrupt [44] himself is entitled, to

the end that general creditors are protected

to the greatest possible extent ; but, in doing so,

the court is not permitted to override the clear

equities of other parties, and to remove them
from a preferred position, which is not other-

wise subject to attack under any provisions of
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the Bankruptcy Act, and to relegate them to

an inferior position merely because it would be

advantageous to the estate as a whole to do so."

Briefly stated, as it was by Knowlton, C. J. in

Bennett v. Aetna Ins. Co., 201 Mass. 554, 556:

''The trustee can recover only such property

as the bankrupt could have controlled and col-

lected personally at the time when his rights

passed to his successor."

Surely it needs no extended argument in the

instant case to demonstrate that the bankrupt by

virtue of the subrogation, the equitable lien and

the security all in Pacific Indemnity Company on

the date upon which the petition in bankruptcy

was filed herein, October 8th, 1929 (which was the

date when the bankrupt's rights passed to his suc-

cessor, the trustee herein,) could not have con-

trolled and collected personally one cent of the

balance of the $23,000.00 stiU unpaid by the County

of Alameda on said last mentioned date. But, so

the record shows, the fact remains that Pacific In-

demnity Company did receive in the aggregate

$459.75 more than said sum of $23,000.00. It was

this surplus, the sum of $459.75 that the referee

ordered Pacific Indemnity Company to pay into

the bankrupt estate, upon the theory that, as to

this last mentioned sum, Pacific Indemnity Com-

pany neither had any lien thereon, nor was it en-
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titled thereto, even as a general creditor of said

bankrupt.

In the judgment of the referee there are three

questions yet to be answered in connection with

the order in controversy. The first is, Was the pay-

ment by Collins to Pacific Indemnity Company of

the sum of $1,093.40 on September 25th, 1929 in

the nature of a voidable preference? The second is.

Did the mere filing of the petition [45]'- in bank-

ruptcy so tie things up that Pacific Indemnity Com-

pany was without right to collect from the County

of Alameda in the aggregate from all sources not

to exceed the sum of |23,000.00? And the third is,

(and this has to do with the point raised by the

petition for review on the part of Pacific Indemnity

Company that the referee erred in requiring said

company to pay into the bankrupt estate the sum
of 1459.75), Did Pacific Indemnity Company have

a right to claim said stim of |459.75 ?

The referee in making the questioned order here-

in was, and still is, of the opinion that said pay-

ment by Collins to Pacific Indemnity Company of

the sum of $1,093.40 on September 25th, 1929, was

not in the nature of a voidable preference, and for

these reasons: That unquestionably the right of

subrogation attached as of the June 11th, 1929,

the date when the contracts of suretyship were

entered into, Pairie State Bank v. United States,

supra, Henningsen v. TJ. S. Fidelity d Guaranty

Co., supra, and also the date when the assignment

of the bankrupt's interest by reason of the provi-
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sions of the application for the bonds making up

the contracts of suretyship. In re Hawley Down-

Draft Furnace Co., supra. Such being the case, the

act of apropriation of the money in question did

not constitute a voidable preference. In this con-

nection Anderson, Circuit Judge, writing the opi-

nion for the United States Circuit Court of Appeal

for the First Circuit, used this language in Foster

V. Manufacturers' Finance Co., 22 F (2d) 609, 610:

'* Undoubtedly valid equitable liens ante-

dating the four months period are enforc-

ible in bankruptcy. Thompson v. Fairbanks,

196 U. S. 516, 25 S. Ct. 306, 49 L. Ed. 577

Webster v. Wood, 212 Mass. 540, 99 N. E. 325.

They are not transmuted into a preference by

acts of appropriation and enforcement within

the four months period."

Again, In re East End Mantel & Tile Co., 202 F.

275, 279: [46]

''The rights . . . having been fixed more

than four months prior to the filing of the

petition in bankruptcy by a contract good be-

tween the parties, . . . taking possession of the

property within four months did not constitute

a preference within the meaning of the bank-

ruptcy law."

In other words as was said by Lurton, Circuit

Judge, in Fisher v. Zollinger (C. C. A. 6th Cir.)

149 F. 54, 58:
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"The possession then taken only perfected

this incipient lien as against third persons who
had not theretofore acquired rights."

See, also, In re Lynn Camp Coal Co., 168 F.

998, 1000, wherein it was held that a payment to a

creditor having an inchoate lien can not constitute

a preference within the Bankrupt Act. Did, how-

ever, the mere filing of the petition in bankruptcy

herein, followed by an adjudication more than a

year later, so tie up things that Pacific Indemnity

Company was without right to collect from the

County of Alameda, in the aggregate from all

sources not to exceed $23,000.00? It was, and still

is, the opinion of the referee that the answer to

this question must be in the negative. As was said

In re North Star Ice & Coal Co., 252 F. 301, 303,

"... since, under section 67 of the Act (section

9651), the validity of preexisting liens is not

affected, the lienholder, unless restrained by the

bankruptcy court, may enforce the same dehors

the Court. Ward v. BanU of Ironton (6th Cir.) 202

F. 609, 612, 120 C. C. A. 655; Re Goldsmith (D. C.)

118 F. 763, 767; Coll. Bank'cy (11th Ed.) 1050,

1051."

While it is true, as was said In re Schow, 213 F.

514, 519, "When a petition is filed, whether invol-

untary or voluntary, the court has power by in-

junction to restrain the commission of any act that

will interfere with or prevent the due administra-

tion of the Bankruptcy Act for the purpose of pre-
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serving the statu quo of the property until it may
be ascertained whether or not an adjudication [47]

should be decreed," that was not done in the in-

stant case. The surety company having been unre-

strained to collect what it believed was due it under

the subrogation and lien, no good purpose can be

subserved herein by requiring it to pay back any

more money than it was paid, except such simi as

under the facts and the law, it evidently was over-

paid. As the referee views it, to require Pacific

Indemnity Company to pay into the bankrupt

estate the sum of $23,459.75, as the trustee seeks

to have paid, would to the extent of $23,000.00 be

an idle act because under the facts and law of this

case, the sum of $23,000.00 once in the trustee's

hands would have to be returned to Pacific Indem-

nity Company, the secured creditor, holding an

equitable lien thereon and having Ionghefore the

bankruptcy proceedings been subrogated to all the

rights of the bankrupt to the extent of the con-

tract price with the County of Alameda. In other

words, to require such a course on the part of

Pacific Indemnity Company would be to require it

to perform an idle act, and ''The law neither does

nor requires idle acts." Section 3532 Civil Code of

California. It may be, were such a course pursued,

the trustee, the trustee's attorney and the referee

might be permitted to collect greater fees and com-

missions. However, if this be the only purpose to

be served, it would appear logical, as well as equit-

able, that the trustee, the trustee's attorney and the
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referee, under the circumstances, must be content

with their fees and commission, leaving out consid-

eration the moneys heretofore collected by said

surety company. The inequity of requiring the

surety company to pay into the bankrupt estate the

sum sought thus to be paid in by the trustee herein

will readily be seen when section 62 and section

64b of the Bankruptcy Act are read in connection

with the court's construction thereof. Section 62

of the Act provides as follows: [48]

*^The actual and necessary expenses incurred

by officers in the administration of estates shall,

except where other provisions are made for

their payment, be reported in detail under

oath, examined and approved or disapproved

by the court. If approved, they shall be paid

or allowed out of the estates in which they were

incurred. '

'

The provisions of section 64b are as follows:

''The debts to have priority, in advance of

the payment of dividends to creditors, and to

be paid in full out of bankrupt estates, and

the order of payment shall be (1) the actual and

necessary cost of preserving the estate subse-

quent to filing the petition; (2) the filing fees

paid by creditors in involuntary cases, and

where property of the bankrupt, transferred or

concealed by him either before or after the filing

of the petition, shall have been recovered for

the benefit of the estate of the bankrupt by the

efforts and at the expense of one or more
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creditors, the reasonable expense of such re-

covery; (3) the cost of administration, includ-

ing the fees and mileage payable to witnesses as

now or hereafter provided by the laws of the

United States, and one reasonable attorney's

fee, for the professional services actually

rendered, irrespective of the number of at-

torneys employed, to the petitioning creditors in

involuntary cases while performing the duties

herein prescribed, and to the bankrupt in volun-

tary and involuntary cases, as the court may
allow; (4) where the confirmation of composi-

tion terms has been refused or set aside upon

the objection and through the efforts and at the

expense of one or more creditors, in the discre-

tion of the court, the reasonable expenses of

such creditors in opposing such composition,

(5) wages due to workmen, clerks, travelling or

city salesmen, or servants, which have been

earned within three months before the date of

the commencement of the proceeding, not to ex-

ceed $600 to each claimant; (6) taxes payable

under paragraph (a) hereof and (7) debts

owing to any person who by the laws of the

States or the United States is entitled to

priority: PROVIDED, That the term ''person"

as used in this section shall include corpora-

tions, the United States and the several States

and Territories of the United States."

Interpreting the language of these sections, it is

said In re Eauch, 226 F. 982, 984:
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"By the words 'of estates' in section 62

(Bankrupt Act) and 'Bankrupt's estates' in

section 64, subsec. 'b', (Bankrupt Act), is meant
the unincumbered assets generally of a bank-

rupt, properly administrable in bankruptcy, as

distinguished from that of the property of a

bankrupt dedicated by law to the payment of a

particular obligation, or upon which there is a

special lien. The last named section is intended

particularly to give the order to be observed

by the trustee in payment of such uninciunbered

estates." [49]

In other words, if the contention of the trustee

were followed in the instant case, although the surety

company would be entitled to, and in the end would

have to be repaid all the moneys turned into the

bankrupt estate, except the sum of $459.75, this same

$459.75, and of course any other uninciunbered

assets of the bankrupt, would have to be burdened

with the additional fees and commissions of the

trustee, the trustee's attorney and the referee, as

well as any other added expenses of administration

growing out of the procedure which the trustee

seeks to have the court follow. The inequity of fol-

lowing such a course did not, and does not, appeal to

the referee.

Finally, Did Pacific Indemnity Company have a

right to claim the additional siun of $459.75 as it

contends for in its petition for review? The law

clearly shows, in the opinion of the referee, that

there is no merit in this contention of the surety
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company. Undoubted it is the law that a contractor

—

in the instant case, Collins, the bankrupt—so far as

his right to recover for the work done if he com-

pletes the work in accordance with the contract is

concerned, is boimd by the terms of his contract. In

other words if the consideration of said contract was

$23,000.00 to be paid when the contractor has com-

pleted the work, that is all the contractor is entitled

to recover at all events. The rule in this regard is

clearly laid down by Henshaw, J., speaking for the

Supreme Court of California in Laidlaw v. Marye,

133 Cal. 170, 176, in which is was said,
'

'
* * * the

contract must remain not the basis of his recovery,

but the means and the test of his right to recover."

See, also Cojidon v. Donohue, 160 Cal. 749, 754,

755 and Waiterson v. Owens River Canal Co., 25

Cal. App. 247, 254.

This then being the means and test of the con-

tractor's (Collins') right to recover, the surety (Pa-

cific Indemnity Company) [50] is bound by the same

rule as was pointed out by Kerrigan, J., in Callan

V. Empire State Surety Co., 20 Cal. App. 483, 486.

There it was said the the learned judge:

"Upon the execution of the bond appellant

(surety company)* became a party to the con-

tract and was bound by its pro^dsions."

PAPERS HANDED UP HEREWITH
Handed up herewith are the following papers:

1. Petition of E. C. Street, Trustee, for re-

view of referee 's order

;

•Matter in parentheses referee's.
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2. Petition of Pacific Indemnity, a corpora-

tion, for review of referee's order;

3. Petition for order requiring Pacific In-

demnity Company to turn over certain moneys

to the trustee;

4. Order to show cause why Pacific In-

demnity Company should not be required to

pay to the trustee of the estate of J. F. Collins,

a bankrupt the sum of $23,459.75

;

5. Answer of Pacific Indemnity Company to

trustee's petition for turnover order, and order

to show cause thereon;

6. Stipulation as to facts;

7. Order determining title to certain moneys

;

8. Transcript of testimony taken March

15, 1933;

9. Contract with the County of Alameda and

attached are two bonds in favor of County of

Alameda.

10. Application of J. F. Collins to Pacific

Indemnity Company for contract bond and

agreement of indemnity;

11. Copy of notice to withhold

;

12. Copy of stop notice

;

13. Copy of notice to withhold; [51]

14. Notice of owner of material furnished

to and for construction pursuant to section 1184
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of Code of Civil Procedure of the State of

California.

15. Copy of notice of materials and supplies

furnished

;

16. Copy of notice to withhold;

17. Copy of notice to withhold;

18. Statement of disbursements, etc.,

19. Letter from County Surveyor, Alameda

County to Pacific Indemnity Company;

20. Statement of improvements from County

of Alameda to J. F. Collins

;

21. Letter from Milton Newmark, approved

by C. A. Linn, attached to schedule;

22. Notice of assignment
;
(Photostatic copy)

23. Resolution accepting assignments
;
(Pho-

tostatic copy)

24. Photostatic copy of agreement by Pa-

cific Indemnity Company that held harmless

County of Alameda by reason of assignment;

25. Photostatic copy of voucher;

26. Photostatic copy of voucher

;

27. Photostatic copy of voucher;

28. Photostatic copy of voucher

;

29. Points and authorities on behalf of

trustee

;
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30. Respondent's points and authorities;

31. Trustee's reply brief.

Dated: Oakland, California June 13tli, 1934

Respectfully submitted,

BURTON J. WYMAN,
Referee in Bankruptcy

[Endorsed] : Filed Jun 14 1934 [52]

In the Southern Division of the United States Dis-

trict Court for the Northern District

of California

Bankruptcy No. 18594-S

In the Matter of

J. F. COLLINS
Bankrupt.

ORDER CONFIRMING CERTIFICATE OF
REFEREE

ORDERED that the Referee's Certificate on Pe-

tition for Review of Referee's Order, dated June

13, 1934, and filed on June 14, 1934, be and the same

is hereby CONFIRMED.
Dated: October 26, 1934.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Filed Oct 26 1934 [53]
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(Testimony of J. F. Collins.)

offered in evidence a letter addressed to the Board
of Supervisors of Alameda Comity, dated October

22, 1929, and signed by E. C. Clark, attorney in fact

of Pacific Indemnity Company, which said letter was

admitted in evidence and marked "Trustee's Ex-

hibit 3" as of April 9, 1931. It was stipulated by

counsel that R. C. Clark was authorized to sign the

letter admitted in evidence as said Trustee's Ex-

hibit No. 3.

It was stipulated by counsel that said Trustee's

Exhibits Nos. 1, 2 and 3 are true and correct photo-

static copies of the originals which they purport to

represent.

MR. COLLINS (continuing) : I was the con-

tractor named in [55] the contract with the County

of Alameda for the construction of a certain high-

way knowm as the Redwood Highway, shown on the

contract bearing date June 11th, 1929.

Prior to the 22nd day of October, 1929, I collected

moneys from the County of Alameda under and by

virtue of that contract. I don't remember the exact

amount. It appears around $8,000. I think I collected

two estimates.

I collected seventy-five per cent of the moneys

due me prior to the time that the petition in bank-

ruptcy was filed. The County of Alameda retained

a retain percentage of twenty-five per cent.

The estimate of October 2, 1929, had not been

paid. I never received the money for the work repre-

sented by the estimate of October 2nd, 1929. Prior

to that estimate I have drawn the money from the

County of Alameda whenever it became due and
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placed it in vcvj own bank account and used it for

my own purposes.

Cross-Examination.

Thereupon the respondent offered and there was

admitted in evidence a contract bearing date June

11, 1929, between J. F. Collins, the bankrupt, and

the County of Alameda. The same was marked '^ Re-

spondent's Exhibit No. 1" as of April 9, 1931.

Thereupon counsel for respondent offered in evi-

dence and there was admitted in evidence an ap-

plication to the Pacific Indemnity Company by J.

F. Collins for a bond, which said application bears

date June 21, 1929. The application was marked

"Eespondent's Exhibit No. 2" as of April 9, 1931.

MR. COLLINS (continuing) : I applied to the

Pacific Indemnity Company to write the bond and

the same was issued to me on the 11th day of June,

1929, and although the application for the bond is

dated the 21st day of June, 1929, the application

in [56] truth and in fact is and was a part of the

transaction wherein the bond was issued by the

Company on the 11th day of June, 1929.

Direct Examination.

R. C. CLARK was thereupon called as a witness

on behalf of petitioner and trustee, and after being

first duly sworn, testified as follows

:

I am an attorney in fact for the Pacific Indemnity

Company and attached to the Bonding Surety

Claims Department of that Company. I am also an

attorney at law. I received from the Auditor of the
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(Testimony of R. C. Clark.)

County of Alameda three warrants for the payment
of money. The photostatic copies which you are

handing to me are correct photostatic copies of the

three warrants referred to.

Thereupon, petitioner and trustee offered in evi-

dence warrant drawn on the County of Alameda in

favor of the Pacific Indemnity Company, assignee

of J. F. Collins, in the sum of $5,812.07, which was

admitted in evidence and marked '

' Trustee 's Exhibit

No. 4" as of April 9, 1931.

Thereupon, petitioner and trustee offered in evi-

dence a warrant drawn on the County of Alameda in

favor of Pacific Indemnity Company, assignee of

J. F. Collins, in the sum of $335.00, which warrant

was admitted in evidence and marked ** Trustee's

Exhibit No. 5" as of April 9, 1931.

Thereupon, petitioner and trustee offered in evi-

dence a warrant drawn on the County of Alameda in

favor of the Pacific Indemnity Company for $180.00,

which said warrant was admitted in evidence and

marked "Trustee's Exhibit No. 6" as of April 9,

1931.

MR. CLARK (continuing) : These warrants were

cashed by Pacific Indemnity Company in due course.

The assignment bearing date October 17, 1929,

/Signed by J. F. Collins, the bankrupt, and "Trus-

tee's Exhibit No. 1" as of [57] April 9, 1931, in evi-

dence, was delivered to the County of Alameda on or

about October 17, 1929. At that time I delivered to

the Board of Supervisors the indemnity agreement

which has already been introduced in evidence and

marked "Trustee's Exhibit No. 3" as of April 9,
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(Testimony of R. C. Clark.)

1931. It was not required by Mr. Ogden but it was

delivered.

I never received a copy of the resolution of the

Board of Supervisors directing the Auditor to pay

the warrant to the Pacific Indemnity Company.

The warrant (''Trustee's Exhibit No. 4" as of

April 9, 1931, for $5,812.07) was not first delivered

payable to the order of J. F. Collins, care of Pacific

Indemnity. I am quite sure that I did not collect

this warrant myself and mail it to Los Angeles.

I am quite positive that it was mailed direct. I know

nothing about any difference in typewriting on that

particular warrant or voucher, and I did not have

the Auditor write in "Pacific Indemnity Company,

assignee of."

To the best of my knowledge this warrant or

voucher was made payable to the order of the Pacific

Indemnity Company as assignee of J. F. Collins,

and the care of the Pacific Indemnity Company is

simply to designate the place where the warrant was

to be mailed.

On December 24, 1929, another warrant was drawn

in favor of Pacific Indemnity Company as assignee

of J. F. Collins. This warrant was for the sum of

$16,438.58.

Thereupon, petitioner and trustee offered in evi-

dence a warrant dated December 24, 1929, drawn on

the County of Alameda in favor of Pacific Indem-

nity Company as assignee of J. F. Collins in the sum

of $16,438.58, which said warrant was admitted in

evidence and marked "Trustee's Exhibit No. 7" as

of April 9, 1931. [58]
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(Testimonv of R. C. Clark.)

ME. CLARK (continuing) : Trustee's Exhibits

Nos. 4, 5, 6 and 7, as of April 9, 1931, in evidence,

were all issued to the Pacific Indemnity Company
as progress payments and final payments on the

Redwood Canyon job.

Cross-Examination.

MR. NEWMARK: Q. Mr. Clark, these war-

rants that he is tallying about, you say is payment

for work done on the Redwood Canyon job. Did

your Company take over the completion of that job

after Mr. Collins abandoned it ? A. Yes.

MR. LINN : Just a moment ; we object to that as

irrelevant, incompetent and innnaterial.

THE REFEREE: Objection sustained.

Thereupon the petitioner and trustee rested.

RESPONDENT'S CASE.

Thereupon R. C. CLARK was recalled as a wit-

ness, this time on behalf of the respondent.

Direct Examination.

MR. LINN: I will stipulate that stop notices to

the extent of $12,715.73 were filed against this job,

but I cannot stipulate that the stop notices were

regular and valid.

MR. NEWMARK: These stop notices were not

aU filed prior to the petition in bankruptcy. Only

one was filed prior to the petition in bankiniptcy,

and the rest were subsequent to the filing of the

petition in bankruptcy.
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It was stipulated by counsel that the only stop

notices filed prior to the filing of the petition in

bankruptcy was one filed on October 7, 1929, by J.

W. Merritt, for the sum of $304.11 ; all of the others

were filed subsequent to bankruptcy.

ME. NEWMARK: Q. Now, Mr. Clark, there

has been introduced [59] by the trustee certain docu-

ments, one of which is marked ''Trustee's Exhibit

No. 1" as of April 9, 1931, which I show you. Do

you know the circumstances under which that paper

was executed?

A. Yes I do.

Q. Did you take any part in the proceedings

leading to its execution? A. Yes I did.

Q. Will you tell the court the circumstances sur-

rounding the execution of that paper?

MR. LINN: We object to that as irrelevant, in-

competent and immaterial ; calling for the conclusion

of this witness, and calling for testimony to alter or

vary or change the terms of a written document

is

which A unambiguous and intelligible on its face,

and there can be no question about what it means.

THE REFEREE: I don't think it is necessary.

I think the documents speak for themselves.

MR. NEWMARK : Q. I call your attention, Mr.

Clark, to "respondent's Exhibit No. 2" as of April

9, 1931, being the application, and particularly to

paragraph four, and I will ask you whether you pre-
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sented this dociunent to any official or representative

of the County of Alameda. A. Yes, I did.

Q. To whom?

MR. LINN: Objected to as irrelevant, incom-

petent and immaterial. There is a waj^ of communi-

cating with County Officials and we have the record

here showing what was done. This is self-serving.

THE EEFEREE : Sustained. It is not the best

evidence, Mr. Newmark.

End of Testimony given on April 9, 1931.

PETITIONER'S CASE (Cont'd)

on March 15, 1933

E. E. GAINES called by petitioner, being first

duly sworn, testified as follows: [60]

Direct Examination.

My name is E. E. Gaines. I am a Deputy County

Clerk of Alameda County. I have produced certain

documents from the office of the County Clerk of

Alameda County pertaining to the Hayward-

Redwood Canyon job, also known as County Road

No. 7355.

I produce a letter from George A. Posey, County

Surveyor of Alameda County addressed to the Board

of Supervisors of Alameda County bearing date

November 12, 1929. The letter was introduced into

e^ddence and marked ''Trustee's Exhibit No. 1, as

of March 15, 1933 '

' and reads as follows

:
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(Testimony of E. E. Gaines.)

''County Surveyor, Alameda County

451-5th Street, Opposite Courthouse

Telephone 1380

Oakland, California,

November 12, 1929.

To the Honorable The Board of Supervisors of

the County of Alameda, State of California.

Gentlemen

:

Mr. J. F. Collins has completed the work in

connection with the improvement of a portion

of the Hayward-Redwood Canyon Road, other-

wise known as County Road No. 7355 southerly

from the westerly end of the Pinehurst Road,

all in Eden Road District, Eden Township,

Alameda County, California, all in accordance

with his contract with the County of Alameda.

I recommend the acceptance of said work.

Very truly yours,

GEORGE A. POSEY
County Surveyor, Alameda County."

I produce a letter from said George A. Posey to

said Board of Supervisors bearing date November

5, 1929. The letter was introduced into evidence and

marked "Trustee's Exhibit No. 2, as of March 15,

1933," and reads as follows: [61]

''To the Honorable The Board of Supervisors of

the County of Alameda, State of California.

Gentlemen

:

Mr. J. F. Collins has completed sufficient work

in connection with his contract for the improve-

ment of a portion of the Hayward-Redwood
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Canyon Road, being otherwise known as County

Road No. 7355 southerly from the westerly end

of the Pinehurst Road, all in Eden Road Dis-

trict, Eden Township, Alameda County, Cali-

fornia, to entitle him at this time to payment in

the amount of $4118.18. I recommend the pay-

ment of this amount.

Very truly yours,

GEORGE A. POSEY
County Surveyor, Alameda Coimty

It was then stipulated that said George A. Posey,

County Surveyor, addressed to said Board of Super-

visors letters similar in all essential details to the

ones read into the record, on the dates and for the

amounts following:

On August 6, 1929, recommending the payment of

$9,150.21.

On October 2, 1929, recommending the payment of

$6,327.07.

On July 2, 1929, recommending the payment of

$2,811.34

-It was then stipulated 4ha^ -every payment re -

ceived, either by J. F. Collins under thisjiOHtfact

or by the Pacific Indemnity CompaeyTas assignee

of J. F. Collins under tlai^-t^ontract, was preceded

by a letter idejitical'ln all essential details, with

the e:^ception of the amount of money which the

Ceunt^^-Sui^^yor^^und due.

Thereupon the RESPONDEXT called the witness

E. E. GAINES out of order for the purpose of iden-

tifying certain papers writing.
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DIRECT EXAMINATION ON BEHALF OF
RESPONDENT.

The following withhold notices were received by

the County of Alameda on the dates and for the

amounts indicated: [62]

Respondent's
Exhibit as of

March 15, 1933Name

J. W. Merritt

Hartley Hard-

ware Co.

John A. Roeb-

ling's Sons

Co. of Cali-

fornia

Standard Oil

Company of

California

C alifo rnia
Gorregated

CulvertCom-

pany

Acme Boiler &
Machine
Works

J. W. Merritt

Date

Dec. 24, 1929

Amount

$50.25

Dec. 5,1929 1601.15

Nov. 20, 1929 139.63

Nov. 1,1929 2515.15

Nov. 12, 1929 8000.75

Oct. 8,1929 152.90 6

Oct. 8,1929 304.11 7

Respondent offered in evidence and read into the

record the following bond

:

"Know All Men By These Presents, that we,

J. F. Collins, individual, as principal, and Pa-

cific Indemnity Company, a California corpora-

tion authorized to do a general surety business
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in the State of California, as surety, are held

and firmly bound unto the County of Alameda,

State of California, in the sum of $23,000.00

gold coin of the United States of America, for

the pajTuent of which sum well and truly to be

made to said County of Alameda, State of Cali-

fornia, we and each of us bind ourselves, our

heirs, executors, administrators, successors and

assigns, jointly and severally, firmly by these

presents.

''Sealed with our seals and dated this 11th

day of June, 1929. The condition of the above

obligation is such that whereas the above-named

bounden J. F. Collins entered into a contract of

even date herewith with the said County of

Alameda, State of California, by the terms and

conditions of which said contract said J. F.

Collins agreed to furnish all necessary labor,

materials and mechanical workmanship required

for the improvement of a portion of the Hay-

ward-Redwood Canyon Road, being otherwise

known as County Road No. 7355, southerly from

the western end of the Pinehurst Road, all in

Eden Road District, Eden Township, Alameda

County, California, and furnish all the work

and material necessary therefor, in accordance

with the plans and specifications now on file in

the office of the clerk of the Board of Super-

visors of the County of Alameda, State of Cali-

foi^ia, as will more fully appear by reference

to the said contract, which said contract is here-

unto annexed and made a part hereof; [63]
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''Now, therefore, if the above-named bounded

J. F. Collins shall well and truly carry out, exe-

cute and perform all things by him to be carried

out, executed and performed according to the

terms and conditions of said contract, then this

obligation shall become null and void, otherwise

to remain in full force and effect.

"No alteration of any provision of said con-

tract or in said plans or specifications agreed to

between the said contractor and the said first

party shall operate to relieve any surety or

sureties from liability on this bond, and consent

to make such alterations without further notice

to or consent by said surety is hereby given, and

the said surety hereby waives the provisions of

section 2819 and 2840 of the Civil Code and of

the State of California."

"Signed by the parties, J. F. Collins and

Pacific Indemnity Company by S. J. Jackson,

attorney in fact."

"The foregoing bond was in open Board ac-

cepted and approved this 25th day of June, 1929.

William J. Hamilton as Chairman of the Board

of Supervisors of Alameda County, California,

and was duly acknowledged before a Notary."

It was then stipulated that J. F. Collins as prin-

cipal and the Pacific Indemnity Company as surety

executed and delivered to the County of Alameda

another bond in the penal sum of $23,000.00 bearing

date of June 11, 1929, the conditions of which read

as follows:



90 E. C. Street, Trustee, etc. vs.

"The condition of the above obligation is such

that whereas if the said J. F. Collins, contractor

in said contract, shall fail to pay for any mate-

rials, provisions, provender or other supplies,

or teams, used in, upon, for or about the per-

formance of the work contracted to be done, or

for any work or labor done thereon of any kind,

the said surety will pay the same, in an amount

not exceeding the sum hereinbefore specified,

and also, in case suit is brought upon such bond

a reasonable attorney's fee, to be fixed by the

Court; provided that said claim or claims shall

be filed and proceeding had regarding the same

as provided for by the terms of said acts. Other-

wise this bond shall be null and void."

The Trustee offered in evidence as one exhibit

progress estimates on the job in question made by

the County Surveyor and [64] the final letter of

completion and the same were marked '^ Trustee's

Exhibit No. 4, as of March 15, 1933."

Thereupon the Trustee rested.

RESPONDENT'S CASE.

R. C. CLARK was recalled as a witness for re-

spondent and after being duly sworn, testified as

follows

:

Direct Examination.

My name is R. C. Clark. I live at Berkeley, Cali-

fornia. I have been connected with the Respondent,

Pacific Indemnity Company, for five or six years as

attorney in the Surety Department. I had personal
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connection with this Collins transaction in regard to

building the Hayward-Redwood Canyon highway

under the contract with the County of Alameda.

Collins suspended operations under this contract

sometime between September 20th and September

22nd, 1929. The Pacific Indemnity Company began

actual work on that job on September 25, 1929, and

from then on they furnished the material and labor.

Collins' equipment remained on the job and was

used. The Pacific Indemnity Company paid the bills

for completing the job.

Respondent thereupon introduced in evidence an

accounting of the money expended by it either in the

furnishing of materials or labor for the completion

of the job or in paying bills incurred by Collins for

this job during the time that he was operating. This

exhibit was marked "Respondent's Exhibit No. 8, as

of March 15, 1933."

Counsel for both parties thereafter entered into a

written stipulation regarding the individual items set

forth in said "Respondent's Exhibit No. 8 as of

March 15, 1933," which said stipulation is set forth

in the Referee's Certificate herein and [65] printed

in the transcript on appeal at page .

THE WITNESS (continuing) : The Pacific In-

demnity Company received a letter from the County

Surveyor in regard to the completion of the work.

The letter bore date November 15, 1929, and was

signed by George A. Posey, County Surveyor of Ala-

meda County. The letter was offered in evidence and

Trustee objected to the same on the ground that it
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was incompetent, irrelevant, and immaterial, not

tending to prove or disprove any of the issues in

this case and not binding upon the Trustee or the

bankrupt or the creditors in any way.

THE REFEREE : The letter is admitted in evi-

dence as "Respondent's Exhibit No. 9 as of March

15, 1933," subject to the Trustee's objection and

further subject to a motion to strike out.

THE WITNESS (continuing) : I am famiUar

with the item of $1093.40, payroll money that was

handed to me by Mr. E. S. Bell, attorney for the

bankrupt. The money was derived from an estimate

paid to Collins at the time he was in control of the

operation, turned over to Mr. Bell in August for the

payroll due on September 17, 1929. Mr. Bell turned

the funds in question over to me to be used for the

purposes of defraying that payroll. I turned the

money over to our Mr. Anderson, arfd it was dis-

bursed for that payroll. The payroll was for men
that had worked for Collins before he abandoned the

job. It was his last payroll in point of time. This

money is part of the money accounted for in the

compillation of figures set forth in "Respondent's

Exhibit No. 8 as of March 15, 1933."

The Respondent received the following sums of

money for and on account of the Collins' job re-

ferred to : $5812.07 at one time ; $16,038.58 at another

time; $515.00 at another time; making a total of

$22,365.65; and, in addition, the Company received

the [Q^] sum of $1093.40, which we have just been

discussing, making a grand total of $23,459.05.
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Cross Examination.

THE WITNESS (continuing) : The first item on

the first page of "Respondent's Exhibit No. 8 as of

March 15, 1933, to wit, the sum of $1400.00, was for

the rent of a steam shovel. My company came into

the picture as far as the finishing of this road was

concerned, when it learned that J. F. Collins was in

financial difficulties. The company actually started

work on the 25th day of September, 1929. This item

of $1400.00 was for the rent of a Northwestern steam

shovel from September 25th to October 24th, inclu-

sive. Prior to that time the shovel was being pur-

chased by Collins on a conditional sales contract.

After reviewing the matter with Mr. Hall and Mr.

Anderson, employees of the Respondent Pacific In-

demnity Company, Mr. Mutter, who represented the

Northwestern Shovel people, repossessed the shovel.

This was done before we commenced work.

AWe then rented the shovel from the Northwestern

people. On the completion of the job the shovel

was returned to the Northwestern people. The

shovel had been a part of Collins' equipment. It

was not worn out on the job.

Thereupon, the Trustee moved to strike out ''Re-

spondent's Exhibit No. 9 as of March 15, 1933," on

the ground that it is irrelevant, incompetent and

immaterial, an extra-official document and cannot

be used to impeach the official records of the

County.

THE REFEREE: Motion denied; exception al-

lowed.
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proceeding

The record in the bankruptcy A discloses the

following

:

Petition filed and subpoena issued October 8th,

1929; the subpoena was returned on November 7,

1929, unserved for the reason that the attorney for

petitioner failed to furnish the Marshall with the

address of the bankrupt. [67]

An Alias Subpoena was issued March 17, 1930,

and returned unserved on March 27, 1930, because

of the absence of the bankrupt from the district.

An Alias Subpoena was issued November 5, 1930,

and served on the bankrupt on November 10, 1930,'

at Twain-Harte Lodge, Tuolumne County, Cali-

fornia.

The adjudication followed on November 26, 1930,

and the bankrupt filed his schedules on January

14, 1931.

The schedules disclosed debts amounting to

$77,230.00 and assets amounting to $37,200.00, of

which amount $14,500.00 was claimed to be exempt.

The above and foregoing is all of the evidence

adduced at the hearing in the above entitled matter.

WHEREFORE, petitioner and appellant prays

that the above statement of evidence be settled, ap-

proved and allowed by the above entitled Court as

a full, true and correct statement of all of the evi-

dence taken on the hearing of the above entitled

matter.

Dated: October 31st, 1934.

CLARENCE A. LINN
Attorney for Petitioner and Appellant. [68]
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It is hereby stipulated that the above and fore-

going statement of the evidence is a true and cor-

rect statement of the evidence adduced on the trial

of the above entitled action, and may be approved

by the Judge without notice

;

And it is further stipulated that the original ex-

hibits referred to in said statement be transmitted

to the Clerk of the Circuit Court of Appeals, Ninth

Circuit.

Dated: November 19th, 1934.

CLARENCE A. LINN
Attorney for Petitioner and Appellant.

MILTON NEWMARK
Attorney for Respondent and Appellee.

The foregoing statement of evidence is in all re-

spects hereby approved and settled as a true and

correct statement of the evidence adduced on the

trial of the above entitled action.

Dated: November 19th, 1934.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Filed Nov 20 1934 [69]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable A. F. St. Sure, United States Dis-

trict Judge for the Northern District of Cali-

fornia :
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The above named petitioner, E. C. Street, as

Trustee of the Estate of J. F. Collins, a bankrupt,

feeling aggrieved by the decree, order and judg-

ment rendered and entered in the above entitled

cause on the 26th day of October, 1934, does hereby

appeal from the said order, decree, or judgment to

the Circuit Court of Appeals for the Ninth Circuit,

for the reasons set forth in the assignments of error

filed herewith, and he prays that his appeal be al-

lowed and that citation be issued as provided by

law, and that the transcript of the record, pro-

ceedings and documents upon which said decree

was based, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit under the rules of such Court in such cases

made and provided.

Dated: November 2nd, 1934.

CLARENCE A. LINN
Attorney for E. C. Street, Trustee of

the Estate of J. F. Collins, a Bank-

rupt, Petitioner and Appellant. [70]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Appeal allowed this 2nd day of November, 1934.

A. F. ST. SURE
United States District Judge. [71]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS IN SUPPORT OF
PETITION FOR APPEAL.

Now comes E. C. Street, petitioner and appellant

herein and Trustee in Bankruptcy in the matter of

J. F. Collins, bankrupt, and makes and files this

his assignment of errors in support of his petition

for the allowance of an appeal from an order of the

United States District Court for the Northern Dis-

trict of California, Southern Division, in Bank-

ruptcy, made and entered on October 26, 1934,

wherein and whereby the said District Court af-

firmed the order of the Referee in which order said

Referee determined and decided that the respond-

ent. Pacific Indemnity Company, a corporation, was

and is entitled to retain the sum of $23,000.00 ob-

tained from the County of Alameda, which said

controversy and order are more particularly re-

ferred to and described in said petition for the al-

lowance of an appeal, and avers as follows:

1. That said Referee erred in determining that

respondent, [72] Pacific Indemnity Company, is

and was entitled to be subrogated to the extent of

to

$23,000.00, A the rights of said County of Alameda

in and to the sum of $23,000.00 paid to said Pacific

Indemnity Company in consideration of the com-

pletion of the contract in the place and stead of the

bankrupt ; and said District Court erred in affirming

the order of the Referee.
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2. That said Referee erred in holding that re-

spondent, Pacific Indemnity Company, had and now
has an equitable lien to the extent of $23,000.00 on

the moneys received by it from the County of Ala-

meda by virtue of the terms of that certain bond

executed by it as surety in favor of said County of

Alameda ; and the District Court erred in affirming

the order of the Referee.

3. That said Referee erred in holding that the

respondent. Pacific Indemnity Company, was and

is a secured creditor of J. F. Collins and as said

secured creditor, so far as the said sum of $23,000.00

or any part thereof is concerned, is in a class by

itself; and the District Court erred in sustaining

the ruling of the Referee.

4. That said Referee erred in holding that the

payment of $1,093.04 paid to respondent Pacific

Indemnity Company by the bankrupt on the 25th

day of September, 1929, was not in the nature of

nor was it a voidable preference; and the District

Court erred in sustaining the holding of the

Referee.

5. That said Referee erred in failing to make
an order directing the respondent, Pacific In-

demnity Company, to turn over and pay to E. C.

Street, as Trustee of the Estate of J. F. Collins, a

bankrupt, the sum of $23,459.75, which sum said

respondent, Pacific Indemnity Company, received

for and on account of the bankrupt subsequent to

bankruptcy and not in the due course of business;

and the District Court erred in sustaining the

holding of the Referee. [73]
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WHEREFORE, said petitioner and appellant

prays as in his petition for the allowance of an ap-

peal filed herewith.

CLARENCE A. LINN
Attorney for E. C. Street, Trustee of

the Estate of J. F. Collins, a Bank-

rupt, Petitioner and Appellant.

[Endorsed] : Piled Nov 2 1934 [74]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT.

To the Clerk of the above entitled Court

;

Please prepare, certify and file in the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit, a transcript on appeal and include therein the

following

:

Petition of E. C. Street, Trustee, etc., for turn-

over order;

Answer of Pacific Indemnity Company;
Statement of Evidence under Equity Rule 75;

Referee ^s Certificate on Petition for Review
(filed with Clerk June 14, 1934) ;

Order of District Court Confirming Referee's

Order (entered October 26, 1934)

;

Petition for Appeal and Order Allowing Same;
Assignment of Errors; [75]

The following original exhibits:

Exhibit T. No. 1^/9/31
Exhibit T. No. 2—4/9/31
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Exhibit T. No. 3—4/9/31

Exhibit R. No. 1—4/9/31

Exhibit R. No. 2—4/9/31

Exhibit T. No. 4—4/9/31

Exhibit T. No. 5—4/9/31

Exhibit T. No. 6-^/9/31

Exhibit T. No. 7—4/9/31

Exhibit R. No. 1—3/15/33

Exhibit R. No. 2—3/15/33

Exhibit R. No. 3—3/15/33

Exhibit R. No. 4—3/15/33

Exhibit R. No. 5—3/15/33

Exhibit R. No. 6—3/15/33

Exhibit R. No. 7—3/15/33

Exhibit T. No. 4—3/15/33

Exhibit R. No. 8—3/15/33

Exhibit R. No. 9—3/15/33

Citation.

This Praecipe.

CLARENCE A. LINN
Attorney for Petitioner and Appellant.

Due service and receipt of a copy of the fore-

going Praecipe For Transcript admitted this 2nd

day of November, 1934.

MILTON NEWMARK
Attorney for Respondent and Appellee.

[Endorsed] : Piled Nov 9 1934 [76]
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[Title of Court and Cause.]

STIPULATION AS TO EECORD.

IT IS HEREBY STIPULATED that there shall

be included in the transcript on appeal the follow-

ing two exhibits, namely: Objecting creditors' Ex-
hibit No. 1 (received in evidence April 8, 1932) and
objecting creditors' Exhibit No. 2 (received in evi-

dence April 8, 1932), and that said original ex-

hibits be transmitted and certified to the United
States Circuit Court of Appeals for the Ninth
Circuit.

Dated: November 20th, 1934.

CLARENCE A. LINN
Attorney for Appellant.

MILTON NEWMARK
Attorney for Appellee.

So Ordered.

November 20, 1934.

A. F. ST. SURE
District Judge.

[Endorsed] : Filed Nov 20 1934 [77]

[Title of Court and Cause.]

CERTIFICATE OP CLERK TO TRANSCRIPT
OP RECORD ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 77 pages,
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numbered from 1 to 77, inclusive, contain a full,

true, and correct transcript of the records and pro-

ceedings in the matter of J. F. COLLINS, In Bank-

ruptcy (E. C. Street, Trustee, Appellant vs. Pacific

Indemnity Company, Appellee), No. 18594-S, as the

same now remain on file and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of Twelve Dollars and Fifty Five

Cents ($12.55) and that the said amount has been

paid to me by the attorney for the appellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the Seal of said District Court,

this 3rd day of December A. D. 1934.

(Seal) WALTER B. MALING, Clerk.

By C. M. TAYLOR,
Deputy Clerk [78]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America to

Pacific Indemnity Company, a corporation,

GREETING:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the City of San Francisco, in the State of Cali-

fornia, within thirty days from the date hereof, pur-
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suant to an order allowing an appeal, of record in

the Clerk 's office of the United States District Court

for the Northern District of California, Southern

Division, wherein E. C. Street, Trustee of the Es-

tate of J. F. Collins, bankrupt, is appellant, and

you are appellee, to show cause, if any there be,

why the decree or judgment rendered against the

said appellant, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable A. F. St. Sure, United

States District Judge for the Northern District of

California this 9th day of November, A. D. 1934.

A. F. ST. SURE,
United States District Judge. [79]

Due Service and Receipt of a copy of the Within

Citation on Ap]3eal is hereby admitted this 10th day

of November, 1934.

MILTON NEWMARK
Attorney for Appellee.

[Endorsed] : Filed at 9:30 a. m., Nov 13 1934

WALTER B. MALING, Clerk,

By C. W. CALLNATT,
Deputy Clerk.

[Endorsed] : Transcript of Record. Filed De-

cember 3, 1934, Paul P. O'Brien, Clerk U. S. Cir-

cuit Court of Appeals for the Ninth Circuit.




